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—— The Governor of New 
Stock York has signed the bill 
Transfers. 


providing for a tax on 
transfers of stock; alsoa 
companion bill amending the Penal 
Code to prohibit the forging of the 
stamps to be used under the trans- 
fer tax bill. The full text of the bill is 
elsewhere published. The Governor’s 
reasons for approving the bill were 
stated in a memorandum accom- 
panying it, as follows: 

‘‘ | have given my approval to the 
above bill It imposes a tax of $2 
per 100 shares on transfers of cor- 
porate shares, or two cents on each 
$100 par value thereof. The tax is 
moderate in amount. Similar taxes 
are levied in other countriesand were 


levied in the United States under the 
war revenue tax law. 


“It has been argued with much 
force and a great deal of truth that 


No. 4. 









the business of dealing in corporate 
shares is necessary and useful. It has 
been asserted that even as small a 
tax as thatimposed by this act must 
either suppress the business almost 
entirely or drive it out of the State. 
Experience with taxes of this sort on 
the Continent of Europe does not seem 
to indicate that the business of stock 
brokers has been suppressed or even 
seriously checked by them. 

“It may be said in favor of the 
tax that there is perhaps no other 
sort of capital which at present es- 
capes taxation as completely as that 
employed in stock transactions. It 
is generally conceded that the impo- 
sition of a like tax by Congress dur- 
ing the Spanish war did not drive 
business Out of the United States 
and did not cause great hardship to 
those engaged in the business of 
dealing in stocks. 

“A State tax of this kind is un- 
doubtedly to some degree experi- 
mental in its character. If its results 
are those which we have every rea- 
son to expect it will produce a sub- 
stantial revenue without seriously 
burdening the business interests and 
financial welfare of the State. If on 
the other hand it should prove that 
the bill is a disappointment in the 
way of producing revenue, or inimi- 
cal to the welfare of the State the 
deliberations and recommendations 
of the commission tocensider revenue 
and taxation which I[ trust will be 
provided for at the present session 
of the Legislature will suggest a 
more equitable and productive sub- 
stitute.” 

While the bill takes effect immed- 
iately, the stamp tax is imposed on 


transfers made “after the 1st day of 
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June, 1905.” In the interim the 
state comptroller will prepare in such 
form and denominations as he may 
prescribe, and provide for the sale 
of, the adhesive stamps to be used 
for the purpose of paying the tax. 


We are pleased to note 
that the Negotiable In- 
struments Law has 
been enacted this year by the Ne- 
braska legislature. Thus the states 
are, one by one, falling into line 
in the establishment of uniform laws 
governing negotiable instruments; it 
being now a choice, with the remain- 
ing states, of clinging to antiquated 
systems or going with the majority. 
The law of Nebraska is changed in 
a few respects, but the bankers will 
now have the benefit of having the 
law in compact, accessible, form for 
reference, and of knowing that the 
same law prevails in many other 
states with which they do business. 

We are also informed that the law 
has been adopted this year in Kansas 
and in Wyoming. 


The N. 1. L. 
in Nebraska. 


A little horse trade 
which took place about 
five years ago between 
a citizen of Kansas and a resident 
of New York has given rise to quite 
an extensive exposition by the 
courts of New York of what consti- 
tutes a holder in due course under 
the Negotiable Instruments Law. 
The facts of the case, simply told, 
were these: One Miller from Kansas 
brought horses to New York for sale. 
He sold a team of horses, with guar- 
anty of soundness, to Sarah B. Cowles 


Holder in 
Due Course. 
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of New York, receiving for the pur- 
chase price a check for $600 ona 
bank at Portchester, N. Y. The 
check was dated June 1, 1900; ex- 
changed for the horses June 2, which 
was a Saturday, and payment of the 
check stopped Monday June 4th, be- 
cause the horses were unsound, of 
which the payee was notified by tele 
phone the same day. The payee of 
the check, however, indorsed and 
mailed it to one Hoffman, the presi- 
dent of a bank in Kansas with whom 
he did business; Hoffman received 
the check through the mail on June 
8th, and two hours after receiving 
it, deposited the check to the credit 
of his personal account in the bank 
of which he was president, which bank 
forwarded the check East to be col- 
lected, where it was protested on 
June 14th. 

The action was by the Kansas bank, 
holder of the check, against the 
drawer. 

At the trial of the case, the court 
directed a verdict for the Kansas 
bank, which had judgment. The 
opinion of the court,* denying a 
motion for a new trial, was that the 
bank, which had received the check 
as a deposit and given its depositor 
credit therefor, made out a prima 
facie case as a holder in due course 
when it offered the check in evidence 
and proved its protest, thus shift- 
ing the burden to the drawer of 
proving, if possible, facts showing 
the contrary. The trial court held 
nothing was proved to impeach the 
bank’s presumptive title as a holder 
in due course. A considerable por- 
tion of its opinion was devoted to 
discussing the question whether the 


* See opinion reported, 20 B. L. J. 242. 
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check was negotiated when overdue. 
The conclusion reached was that a 
bank which purchased a check seven 
days after its date, took it while it 
was still current; that the check 
would not be regarded as stale or 
discredited seven days after its date. 

The judgment was affirmed by the 
appellate division of the New York 
supreme court.+ Here the ruling was, 
also, that a bank which purchased 
acheck sevendays after its date, took 
it before it was overdue and held it 
free from equities between drawer 
and payee. 

The case has now been reviewed by 
the court of appeals of New York, 
and the judgment in favor of the 
Kansas bank as a holder in due 
course of the check, entitled to en- 
force payment by the drawer, free 
from equities, is reversed.{ The re- 
versal does not turn on the point 


that the check was negotiated seven 
days after date; in all probability 
thecourt would agree with the propo- 
sition that a check is not overdue 
or discredited at such a short period 


from its date. But the ‘court’s re 
versal is based on another constitu- 
ent element of title of a holder in 
due course, namely, that the instru- 
ment must be taken “‘ forvalue.’’ The 
authorities hold that the mere credit- 
ing to a depositor’s account on the 
books of a bank, of the amount of 
a check, does not constitute the bank 
a holder in due course, where the de- 
positor’s account continues to be 
sufficient to pay the check in case it 
is dishonored; that the bank is not 
a holder for value under such cir- 
cumstances. Now, when the case was 

fat BL. J. 077. 

t See Citizens State Bank v. Cowles, page 247 
this number. 
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tried, it will be remembered, the court 
did not submit the evidence to the 
jury; it directed a verdict for the 
bank as owner of the check. The 
court of appeals holds that, by so 
doing, the defendant was entitled to 
the most favorable inferences to be 
drawn from the evidence and, scruti- 
nizing the evidence carefully, the 
court of appeals says that looking 
at it from a view point most favor- 
able to the defendant, enough ap- 
pears to justify a jury in finding 
that the amount of the check had 
simply been credited to the deposi- 
tor’s account and that no. money 
was paid by the bank thereon before 
it had notice of its dishonor. If this 
was so, the bank would not be a 
holder in due course, and the defend- 
ant was entitled to have the jury 
determine whether it was so, or not. 
The case is therefore sent back for a 
new trial. 

Here, then, is a case where the 
drawer of a check has a good de- 
fense against the payee by reason of 
breach of warranty affecting the con- 
sideration, and a bank which has 
acquired the check from an indorsee 
of the payee, is not a holder in due 
course by merely giving credit for 
the amount to the latter in his ac- 
count unless the facts are, also, that 
prior to receiving notice of the dis- 
honor of the check, the indorsee has 
drawn the amount from his account 
and left aninsufficient balance against 
which the check may be charged. 


We also publish another decision, 
by the appellate division of the New © 
New York supreme court, again in- 
volving the question of a bank’s 
title, as holder in due course of a 
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negotiable instrument, by reason of 
crediting the amount to the payee’s 
account. These cases are instruc- 
tive upon the general question of 
what constitutes a holder in due 
course under the Negotiable Instru- 
ments Law and are of practical im- 
portance to all banks which receive 
checks on deposit from, and discount 
notes for, their depositors, giving 
cash credit therefor, which banks, in 
the event of dishonor, have, for some 
reason, to look to the parties who 
havedrawn or made the instruments, 
rather than to their depositors, for 
payment. 

In this second case a note, to which 
the maker’s defense against the payee 
was fraud, was discounted by a bank 
for the payee and the proceeds 
placed to his credit. The maker 
having proved that the note was 
fraudulent in inception, this threw 
the burden on the bank of proving 
that it was a holder in due course 
under the Negotiable Instruments 
Law. The bank proved that the 
proceeds of the note were placed to 
the payee’s credit and that the bal- 
ance to his credit the next day, when 
he died insolvent, was much less 
than the avails of the note. 

Under the court of appeals decis- 
sion in the preceding case to which 
we have referred, this would seem 
sufficient to establish the bank’s title 
as a holder in due course, at least 
to the extent of the difference be- 
tween the depositor’s actual balance 
and the amount of the note. But 
the appellate division, third depart- 
ment (one justice dissenting), holds 
otherwise; namely, that to entitle 
the bank to the status of holder in 
due course under the circumstances, 
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the bank must go further and ad- 
ditionally prove that the proceeds 
had been paid out to the payee upon 
his checks, or applied to some past 
due obligation of his, by agreement 
with him. 

This would seem an unnecessary 
extreme ofproof. Whena bank proves, 
for example, that it has discounted 
a $1,000 note for a depositor and 
placed the proceeds to his credit and 
that, at the time it received notice 
of an infirmity in the note, the de- 
positor’s balance is, say, only $200, 
what more should be required to en- 
title it to the position of holder in 
due course for $800? Why must it 
prove that it paid the $800 out on 
his checks, or charged a past due note 
to his account, by agreement with 
him? The court says “if the avails 
of the discount were applied to an 
existing indebtedness of the deposi 
tor’’ it was incumbent on the bank 
to show it was expressly agreed be- 
tween bank and depositor that they 
should be so applied. We do not 
understand that it requires a deposi- 
tor’s agreement or consent to en- 
able a bank to charge his past due 
indebtedness against his account. 
Whether the depositor owes the bank 
upon overdraft or past due note, the 
bank is entitled to pay either out of 
his account, whenever it is sufficient, 
whether the depositor consents or 
not. Therefore, when a bank proves 
that out of a $1,000 credit, the 
balance remaining is but $200, un- 
less the presumption is to be indulged 
in that the bank appropriated 
the $800 without consideration or 
has made a mistake in its book- 
keeping, there is no other inference 
than that the bank has parted with 
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the $800 for value given its deposi- 
tor, either by charging up an over- 
draft or past-due note, or by pay- 
ing a check or note of the depositor, 
payable at the bank, which isequiva 
lent toacheck. Why then deny that 
the $800 has been paid out in due 
course of business and for value, and 
compel the bank to furnish the de- 
tails concerning how it has been 
paid? We think that Judge Hough- 
ton’s dissenting opinion correctly 
states the law upon this case and 
that where the burden is thrown upon 
a bank to prove that it is holder in 
due course of a discounted note, 
sufficient isshown when proof is made 
that the proceeds were placed to the 
depositor’s credit, and that the bal- 
ance to his credit when notice of in- 
firmity was received, was much less 
than the amount of the note—at 
least, to entitle the bank to the 


rights of a holder in due course as 
to the difference. 


Some bonding companies 
fight hard. A bonding com- 
pany in Baltimore guaran- 
teed the fidelity and honesty of an 
employee of an ice company doing 
business in Covington, Ky. The em- 
ployee raised the amounts of five 
checks of his employer and cashed 
them at the employer’s bank. The 
bonding company refused to pay the 
bo d, contending that the ice com- 
pany must look to the bank, which 
was responsible for the loss. The 
court of appeals of Kentucky, how- 
ever, held that even though the bank 
were liable to the ice company for 
the amount of any raised check, this 
fact would not exonerate the bond- 


Fidelity 
Bonds. 
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ing company, which must pay its 
bond to the ice company. The bond- 
ing company thereupon paid the 
ice company; then turned around 
and sued the bank. Its contention 
was that as the bank was liable to 
the ice company, the bonding com- 
pany, upon paying the loss, was en- 
titled to be subrogated to the rights 
of the ice company against the bank. 
But again it is beaten. She decision 
of the court of appeals of Kentucky 
appears on page 259 this number. 
The court refuses to go into the 
question whether or not the bank 
was liable to the ice company for the 
defalcations of its employee by rea- 
son of paying the raised checks. 
Even if it was, the bonding company, 
it is held, has no right of subroga- 
tion. It received a consideration for 
insuring theemployee, for which con- 
sideration it agreed topay any losses 
sustained by reason of his dishon- 
esty. Under such a state of facts, 
and having paid the losses for which 
it received consideration, there is no 
principle of equity upon which the 
bonding company can claim to be 
subrogated to the rights of the in- 
sured. 


A nice, hair-splitting de- 
cision comes from Okla- 
homa,. It relates to the 
right of adepositor who 
makes a deposit with an insolvent 
bank when it is on the verge of in- 
solvency, to obtain his deposit, or 
its equivalent, back intact, and not 
see it absorbed with the remaining 
drop of assets, which must be ap- 
portioned among a whole bucketful 
of thirsty liabilities. Of course, we 
know that, as a gencral rule, when a 


Deposit With 
Insolvent 
Bank. 
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deposit is made which is credited as 
cash, the bank takes title and be. 
comes a debtor for the amount; 
then if the bank fails, the depositor 
must share pro rata with the gen- 
eral creditors. But sometimes the 
depositor succeeds in recovering his 
money entire from the receiver. It 
may be, for example, that the courts 
will hold that the bank’s fraud, in 
accepting the deposit under the cir- 
cumstances, negatived the passing 
of title and, when the depositor can 
rake among the ashes of the defunct 
and point out something directly 
traceable from him, he can obtain 
relief; and sometimes, again, when a 
deposit is of paper which has yet to 
be collected at the time of the bank's 
failure, he can obtain the paper, or 
its proceeds in full, when it has not 
been used by the bank for value re- 
ceived, and is not the subject of set- 
off by some bank to which it has been 
sent. The cases are numerous and 
various, and particulars will not be 
here gone into. We will simply no- 
tice, to be added to the collection, 
the case which now comes from Okla- 
homa. A man deposited $80 cash 
and $135 checks with his bank in 
Guthrie at 10 minutes of 12. At 
2.20 p. m., just two and a half hours 
later, the bank closed. Of course, 
receiving deposits under such circum- 
stances was a fraud on the deposi- 
tor, not to speak of its being a crime. 
Then could the depositor get back 
hisdepositintact? It seems the bank 
took in that day $12,857.39 and 
had on hand when it closed $20,000 
in cash. There was no evidence that 
the cashier had paid out the identi- 
cal $80. In the absence of such evi- 
dence, the court presumes that the 
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bank, in transacting its busi: 
that day, used its own money 

did not appropriate the $80, a» 
holds the depositor is entitled 
have his $80 in full from the recciv- 
er. In other words, the deposit u: 
used and intact was traced and iden- 
tified as belonging to the depositor, 
the bank having neither acquired 
title, nor converted it to its own use, 
in either of which cases, the deposi- 
tor would simply have ranked with 
the general creditors, for his pro rata. 
But concerning the $135 checks the 
depositor, unfortunately, did not 
havethesame good luck. After these 
were deposited, the bank used them 
to help pay its debts at the clearing 
house, and the receiver acquired noth- 
ing of valuein exchange. As to these, 
therefore, he had no equity superior 
to those of other creditors but must 
share in the assets on an equality 
with them. 

The case affords an interesting il- 
lustration of the niceties and refine- 
ments sometimes required in adjust- 
ing rights of depositors or creditors 
whena bank fails, leaving not enough 
to go around. 


Exports of iron and steel 
manufactures from the 
United States in the first 
eight months of the 
present fiscal year exceed those in 
the corresponding months of any 
earlier year, being 85% million dol- 
lars in value, as compared with 81% 
millions, the high record made in the 
first eight months of the fiscal year 
1901. In 1885, the imports exceeded 
exports t2 millions ofdollars; in 1905, 
so far, exports exceed imports 71 
millions of dollars. 


Exports 
of Iron 
and Steel. 
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A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


Il. DEFINITION AND REQUISITES OF A CHECK (ContiNuEp). 


SIGNATURE (CONCLUDED). 
Checks of co-Executors and co-Trustees. 


Checks of co-Assignees or co-Trustees in 
Bankruptcy. 
Check of Trustee in Bankruptcy. 
DELIVERY. 
Delivery. 


CHECKS OF CO-EXECUTORS AND CO-TRUSTEES. 


"| ss authorities generally support 
the rule that the signature of one 
of several co-executors to a check 

is sufficient authority to the bank to 

pay it, although in a Pennsylvania 
case* it has been stated that “all 
must unite in the receipt or check in 
order to discharge the banker.”” The 
theory of the Pennsylvania case is 
that the rule that one executor may 
bind his co-executor by his acts, is 
an exception to the general rule that 
all persons acting in a trust capa- 
city must concur and unite in any 
act to make it binding; that the ex- 
ception has arisen from the stand- 
point of convenience in the manage- 
ment oftheestate; and that it should 





* De Haven v. Williams, 80 Pa. 480. 


not be extended to any act where 
the executors can all unite without 
inconvenience. The court says that 
“the authorities agree that money 
which has been received by a co- 
executor should be deposited to the 
joint account; and if this precaution 
is not observed and a loss ensues 
through the fraud of him who is in- 
trusted with the fund, a chancellor 
will visit the consequences on both. 
Under these circumstances, they are 
still executors, but executors charged 
with a fiduciary obligation which rend- 
ers them virtually trustees as regards 
the assets which they have received 
and hold incommon. The existence 
of such an obligation implies the 
power to fulfill it. It were futile to 
open a joint account if one of the de- 
positors could withdraw the money.” 
Following this line of reasoning, the 
court expresses the opinion that co- 
executors must unite in signing checks 
in withdrawal of the money from 
the bank. 

The ruling in this case cannot be 
reconciled with the general course of 
decision that each executor has en- 
tire authority over the personal es- 
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tate and that his bona fide acts with 
reference thereto are binding upon 
his co-executors.* 

The rule respecting co-trustees is 
different. As a general rule, the sig- 
nature of all is necessary to the 
validity of a check. As said in an 
English caset: ‘‘One executor can do 
any act; but that is not so as to 
trustees. I do not think the signa- 
ture of one trustee sufficient.” But 
in an English case{ where the trust 
fund was small and there were five 
trustees, widely apart from each 
other, the court of chancery made 
an order that payment might be 
made ‘‘to them or any of them’”’ to 
Save expense. In this case, however, 
the fund had been previously under 
control of the court. 

But it has been held that one co- 
trustee can give authority to the 
other to act for him;$ and where 


this authority appears, the bank 
would probably be justified in honor- 
ing a check signed by the one trustee 
in the names of both. 


CHECKS OF CO-ASSIGNEES OR CO-TRUSTEES IN 
BANKRUPTCY. 

Where an assignment of an estate 
is made to co-assignees for the bene- 
fit of the assignor’s creditors, must 
all unite in signing checks drawn 
upon the fund? The inclination of 
the English courts has been to ap- 
ply the same rule which governs co- 
trustees In an early English case, || 
the court said ‘‘though payment to 
one executor is good, because they 
have each a power over the whole 
~® See cases collected in 1 B. L. J. 62. 

+ Rigby, 19 Ves. Jr. 462. 

t Shortbridge’s Case, 12 Ves. Jr. 28. 

§ Ex Parte Rigby, 19 Ves. Jr. 462. 

| Can v. Read, 3 Atk. 695. 
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estate of the testator, and are c 
sidered as distinct persons, yet 
signees of bankrupts are in th« 
ture of trustees, and, unless the debt- 
or to the bankrupt estate had taken 
a receipt from the co-assignee, it is 
not an absolute discharge.” 

But wherever a statute regulates 
the subject, that, of course, will con- 
trol. In this connection the provis- 
ions of the United States Bankrupt 
Law now in force will be referred to. 

Section 61 of the Bankruptcy Act 
of 1898 provides: ‘‘Courts of bank. 
ruptcy shall designate, by order, 
banking institutions as depositories 
for the money of bankrupt estates, 
as convenient as may be to the resi- 
dences of trustees, and shall require 
bonds to the United States, subject 
to their approval, to be given by 
such banking institutions, and may 
from time to time as occasion may 
require, by like order increase the 
number of depositories or theamount 
of any bond or change such deposi: 
tories.”’ 

Section 47, concerning ‘“‘duties of 
trustees” provides ‘‘a. Trustees shall 
respectively (1) account for and pay 
over to the estates under their con- 
trol all interest received by them 
upon property of such estate; (2) 
collect and reduce to money the 
property of the estates for which 
they are trustees, under the direc- 
tion of the court, and close up the 
estate as expeditiously as is com- 
patible with the best interests of the 
parties in interest; (3) deposit all 
moneys received by them in one of 
the designated depositories; (4) dis- 
burse money only by check or draft 
on the depositories in which it has 
been deposited; * * * b. When- 
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ever three trustees have been ap- 
pointed for an estate, the concur- 
rence of at least two of them shall 
be necessary to the validity of their 
every act concerning the administra- 
tion of the estate. * * * ” 

Section 30 provides: ‘‘All neces- 
sary rules, forms, and orders as to 
procedure and for carrying this act 
into force and effect shall be pre- 
scribed, and may be amended from 
time to time, by the Supreme Court 
of the United States.”’ 

General ordersin Bankruptcy adopt- 
ed by the Supreme Court of the United 
States at the October Term, 1898, 
include: ‘‘XXIX. Payment of moneys 
deposited. No moneys deposited as 
required by this act shall be drawn 
from the depository unless by check 
or warrant, signed by the clerk of 
thecourt, orbya trustee, and counter- 


signed by the judge of the court, or 
by a referee designated for that pur- 
pose, or by the clerk or his assistant 
under an order made by the judge, 
stating the date, the sum and the 
account for which it is drawn; and 
an entry of the substance of such 


check or warrant, with the date 
thereof, the sum drawn for, and the 
account for which it is drawn, shall 
be forthwith made in a book kept 
for that purpose by the trustee or 
his clerk; and all checks and drafts 
shall be entered in the order of time 
in which they are drawn, and shall 
be numbered in the case of eachestate. 
A copy of this general order shall be 
furnished to the depository and also 
the name of any referee or clerk au- 
thorized to countersign said checks.”’ 

Our particular inquiry here is 
whether, under the Bankrupt Law, 
where there are two or more co- 
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trustees, the signature of all, or only 
One, is required to checks upon the 
bank in which the estate funds are 
deposited, assuming the requirements 
of the law as to countersigning and 
otherwise, are observed. We observe 
that where there are three trustees, 
section 47, subdivision b of the law 
provides that two must concur. This 
answers the question where there are 
three co-trustees; two must sign. 
But in a case where there are but 
two co-trustees, must both sign, or 
will the signature of one trustee to 
a check be sufficient, assuming other 
requirements complied with? The 
provision of General Order 29 that 
deposits are withdrawable only ‘‘by 
check or warrant, signed by the clerk 
of the court, or by a trustee, and 
countersigned”’ etc., would seem to 
make the signature of one of two 
trustees, sufficient, and to authorize 
the bank to pay the check, where- 
ever the check was in other respects 
executed in accordance with the act. 


CHECK OF TRUSTEE IN BANKRUPTCY 


Aside from the question of check 
signature in the case of co-trustees, 
the subject of the proper signature 
and execution of all checks upon 
banks which are depositories of 
estates under the Bankrupt Law, 
where there is but one trustee as well 
as where there is more than one, is 
worthy of statement and attention. 
The act provides requirements as to 
deposit of a bankrupt’s money, how 
it shall be credited, and how it shall 
be paid out, which are very neces- 
sary, not only to be known but to 
be strictly observed by all bank de- 
positories under the Bankrupt Law; 
for if checks are paid which are not 
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signed, or countersigned, as required, 
or otherwise fail to comply with some 
requirement of the Law, the pay- 
ments will be at their peril. 

The case of Cobb,* decided under 
the new law, illustrates this and may 
be usefully referred to in this connec: 
tion. The trustee in bankruptcy had 
distributed the money under orders 
made by the referee, with the con- 
sent of the creditors or their attor- 
neys. Five dividends had been paid 
and vouchers filed for the amount 
paid out by the trustee. This had 
been done by orders made by the 
referee, upon checks irawn by the 
trustee and approved or countersign- 
ed by the referee, without regard to 
General Order 29 of the supremecourt 
or the district rule in accord there- 
with. The court, criticising the 
method adopted, and showing the 
proper procedure with regard to de- 
posits and check payments, said : 

‘“‘There is no provision in the bank- 
ruptact of 1898 which authorizes the 
referee to order or the trustee to pay 
out funds belonging to the estate of 
a bankrupt. Having reduced the as- 
sets to money, it is the duty of such 
trustee to deposit such money in one 
of the depositories designated as pro- 
videdin section 61, Bankr. Act. There 
is no provision in former bankrupt 
acts analogous to this, and this was 
evidently intended by Congress to 
correct an abuse under former acts. 
There is no express provision in the 
act as to how these deposits shall 
be made. Section 47, subsec. 3, re- 
quires the trustee to deposit all 
money received in one of the desig- 
nated depositories and subsection 4 
that he shall disburse only by check 
or warrant on the depositories in 
which such deposit has been made. 
General Order of the supreme court 
prohibits the payment of money de- 
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posited as required by the act, ex. 
cept by check or warrant drawn in 
accordance with the order, and 
countersigned by the judge, or some 
one designated by the judge for that 
purpose. These deposits should there- 
fore be made to the credit of the 
court or judge, designating at the 
time of the deposit the estate to which 
such deposits belong. District rule 
10* regarding deposits and checks: 

‘“**All funds belonging to bankrupt 
estates must be deposited in the desig- 
nated depositories [sec. 47, subsec. 
3, Bankr. Act], and disbursed only by 
check or draft drawn on such depos- 
itory in accordance with dividend 
sheet prepared by referee and ap- 
proved by the judge [section 47, sub- 
sec.4|. Such checks or drafts must be 
countersigned as provided by gen- 
eral order of the supreme court 29. 
Depositories* and trustees not ob- 
serving this rule make themselves 
liable on their bond and to attach- 
ment for contempt.’ 

“This seems to be plain and simple 
enough to be understood even by 
one elected trustee without previous 
experience in the courts of bank- 
ruptcy * * * * In winding up 
an estate the referee should pre- 
pare the dividend sheets, showing 
the amount received, and from what 
source; the costs and claims having 
priority to be paid in full, and then 
the unsecured claims, with the divi- 
dend to be paid each claimant. This 
is the balance sheet and, when ap- 
proved, closes the estate. After this 
the funds should be paid under rule 
29 of the supreme court, and can 
be paid in no other way. 

“In the case at bar the trustee has 
discharged complicated duties, and 
in every instance obtained an order 
from the referee, guarding with care 
the interests of the estate and the 
creditors. Every dollar appears to 
be accounted for, but in an irregu- 
lar way, as pointed out. However, 
vouchers are produced and all seems 
to have been done by order of the 





* District Court E. D. No. Carolina. 





THE LAW OF BANK CHECKS. 


referee, and with the consent of the 
creditors or their attorneys. No 
creditor now appears to object, and 
no good purpose can be served by 
reopening the estate. 

“The designated depository has 
violated General Order 29, a copy of 
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to say that it might appear of record, 
this court did not approve loose 
methods in the settlement of estates 
in bankruptcy, and will not regard 
this as a precedent, or continuance 
of same in future. * * * ” 


The above extended extract from 
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Pay to the order of 


being a dividend of 
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a bankrupt, by order datea 


Countersigned: 
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claim 
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Trustee. 


FORM OF TRUSTEE’S COMBINED DIVIDEND CHECK AND RECEIPT. 


which has been furnished it, by pay- 
ing out the funds upon drafts not 
drawn in accordance therewith, and 
made itself liable as such depository 
should any party injured see pro er 
to pursue the remedy. 

“This much has been deemed proper 


the court’s opinion is made that 
banks, which are designated as de- 
positories of bankrupt estates, will 
see the necessity, in the payment of 
checks upon estate funds, that the 
requirements of the act as to signa- 
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ture, countersignature and other mat- 
ters, be strictly observed. 

The form of trustee’s combined divi- 
dend check and receipt shown on p. 227 
is published in Collier on Bankruptcy* 
as a suggestion to trustees who wish 
to do their work thoroughly : 


DELIVERY. 


Passing from the extensive subject 
of signature as one of the essentials 
of a check, there is one requisite of a 
check, as with all negotiable paper, 
not connected with its form but, 
nevertheless, essential to the validity 
of the instrument, namely delivery. 
The Negotiable Instruments Law 
thus states the rule: 

“Every contract on a negotiable 
instrument is incomplete and revo- 
cable until delivery of the instru- 
ment for the purpose of giving effect 
thereto. As between immediate par- 
ties, and as regards a remote party 
other than a holder in due course, 
the delivery, in order to be effectual, 
must be made either by or under 
the authority of the party making, 
drawing, accepting or indorsing, as 
the case may be; and in such case 
the delivery may be shown to have 
been conditional, or for a_ special 
purpose only, and not for the pur- 
pose of transferring the property in 
the instrument. But where the in- 
strument is in the hands of a holder 
in due course, a valid delivery by all 
parties prior to him so as to make 
them liable to him is conclusively 
presumed. And where the instru- 
ment is no longer in the possession 
of a party whose signature appears 
thereon, a valid and intentional de- 
livery by him is presumed until the 
contrary is proved.” 

This section clearly summarizes the 
mainrules governing delivery. Unless 
there has been a valid and intentional 
delivery, the check is not a_ valid 


” * 4th Ed 1903, Hotchkiss; published by Matthew 
Bender, Albany. 
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obligation against the drawer 1 the 
hands of an immediate taker, or of 
a remote taker who is not a holder 
in due course; but where a check, 
complete in form, although never 
sufficiently delivered by the drawer, 
is nevertheless outstanding, and in 
the hands of a holder in due course, 
the drawer cannot deny delivery; it 
is ‘‘conclusively presumed.” Bona 
fide holders, therefore, are protected. 
But this protection does not extend 
to incompleted, undelivered checks, 
which may be completed and nego- 
tiated without authority; they are 
invalid even in the hands of innocent 
purchasers for value. 

One of the cases illustrating the 
invalidity of a check and the non- 
liability of the drawer to the payee 
because of insufficient delivery, is 
Hoit v. MclIntire.* McIntire made 
a verbal contract with one H to 
purchase certain land, which con- 
tract was to be put in writing the 
next day, when McIntire was to pay 
part cash down. Next day, McIntire 
visited his lawyer’s office, instructed 
the lawyer to put the contract in 
writing and drew his check for the 
cash payment, payable to H & Co., 
a firm of which H was a member, 
which he delivered the lawyer, with 
instructions to deliver it to H as 
soon as the proposed agreement 
should be drawn up and properly 
executed. The lawyer drew the con- 
tract, but instead of H signing it, 
it was signed in H’s name by one of 
his partners, as agent, and delivered 
to the lawyer, who then delivered 
the check. The partner who executed 
the contract had done so without 
any authority from H. The bank 
upon which the check was drawn sus- 


* 50 Minn. 466. 
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pended 5efore it was paid, and 
McIntire kept promising for a month 
to pay the check. Then he discov- 
ered that the contract, which had 
remained in his lawyer's possession, 
had never been executed by H, nor 
by any one authorized by him to 
execute it, and he notified H that 
he would not be bound by it, and 
wouldnot pay the check. Action was 
thereupon brought against McIntire 
upon hischeck and afterits commence- 
ment, without MclIntire’s knowledge 
or consent, H wrote on the back of 
the contract a ratification of the act 
of his partner in signing the con- 
tract for him. The court held that 
the handing over of the check by the 
lawyer, contrary to instructions, was 
not in law a delivery of the same, 
and that the check was without 
consideration and void. 

Another illustration of the invalid- 


ity of a check between the original 
parties where there has only been a 
conditional delivery, is afforded by 
the Rhode Island case of Sweet v. 


Stevens.* Stevens owed B. N. M. 
about $60 by account and Sweet was 
a creditor of B. N. M. by note, for 
about the same amount, B. N. M. 
having stopped payment, Stevens 
handed his check on a bank to Sweet 
for $45, payable ahead, and received 
from Sweet the note against B.N. M., 
indorsed without recourse, under an 
agreement that if Stevens could pro- 
cure B. N. M., without suit, to set 
off the account against the note, 
Sweot was to present the check for 
payment and discharge Stevens from 
an account for $13 due from him to 
Sweet; otherwise to return the check 
and receive back the note. B N. M. 
refused to make the set off, where- 
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upon Stevens demanded his check 
and tendered the note to Sweet, and 
upon Sweet's refusal to comply with 
his agreement, stopped payment of 
the check. Sweet sued Stevens on the 
check and the court held the above 
facts were a good defence, as the 
check had been delivered to Sweet, 
not absolutely, but in the nature of 
an escrow. The court said: “An 
agreement, aithough reduced to writ- 
ing and signed, is not necessarily 
operative from its apparent delivery, 
evenif there be nothing upon its face 
to show that its operation is sus- 
pended. Its actual and complete de- 
livery, in intent, may be made to de- 
pend upon some event thereafter to 
happen. In the meanwhile, the agree. 
ment may rest formally in escrow, 
in the hands of a third person, or it 
may be delivered to the party him 
self in the nature of an escrow, the 
intervention of a third person not 
being absolutely necessary to make 
the transfer, in effect, conditional.’ 

But while, as between immediate 
parties, or remote parties not hold- 
ers in due course, the want of a suf.- 
ficient delivery will invalidate the 
check, yet if the instrument is ac- 
quired by a holder in due course, it 
is valid and enforceable in his hands. 

A man may draw his check incom- 
plete form and lay it on his desk. It 
may be blown from the window and 
picked up on the street; or a thief 
mayenterand snatch itaway. There 
is no delivery in such cases. But if 
the checkis drawn payable to bearer, 
and it is negotiated by the finder or 
thief to an innocent purchaser for 
value, or is paid by the bank with- 
out negligence, a valid delivery will 
be conclusively presumed. The fol- 
lowing language of the supremecourt 








of Massachusetts, in a recent case,* 
concerning the rights of a purchaser 
for value of stolen bearer paper—the 
case in question being that of a 
promissory note endorsed in blank, 
stolen, then discounted — may be 
quoted in this connection. The 
court stated the following question : 
‘‘ whether, under the Negotiable In- 
struments Act a holder in due course 
of a note payable to bearer, that 
has been stolen, can acquire a good 
title from the thief.’’ And it said: 

‘Even before the enactment of the 
statute, while the decisions were not 
uniform, the weight of authority was 
in favor of an affirmative answer to 
this question. The following specific 
language of the statute touching the 
question, as well as its provisions in 
other sections, was intended to es. 
tablish the law in favor of holders in 
due course: ‘ But where the instru- 
ment is in the hands of a holder in 
due course, a valid delivery thereof 
by all parties prior to him so as to 
make them liable to him, is conclu- 
sively presumed.’ This conclusive 
presumption exists as well when the 
note is taken from a thief as in any 
other case. Of course, this rule does 
not apply to an instrument which is 
incomplete. But in reference to a 
complete, negotiable promissory note, 
payable to bearer,it isa wholesome, 
and salutary provision * * 
That the bearer was also the eines 
was immaterial after the instrument 
had been so indorsed as to become 
payable to bearer.” 

The case above was one where a 
maker stole his own note—a rather 
unusual thing—from the payee, after 
it had been indorsed in blank by the 
latter, and then discounted it at a 
bank. The action was by the bank 
against the payee as indorser. It 
was adjudged entitled to the rights 
of a holder in due course. A valid 


~ * Bank v. Snow, b. L. J.; March, 1905, p. 175. 
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delivery by the indorser was ‘con- 
clusively presumed” and, there was 
nothing irregularin the maker’s ne- 
gotiating his own note before matur- 
ity, after it had been indorsed in 
blank by the payee. 

But where a man draws his check, 
not payable to bearer, but payable 
to order of a named payee, and then 
loses it, or it is stolen from his 
possession, the consequences of the 
loss or theft are not the same to 
him, as in the case of bearer paper. 
As no valid title could be transferred 
to such a check except by indorse- 
ment of the real payee, there could 
be no holder in due course of such 
an instrument, except in the single 
case where the payee himself was the 
thieforfinder. Then,wethink, it could 
be urgedin the interest of an innocent 
purchaser for value, that the drawer 
of the check could not deny delivery 
and want of authority in the payee 
to indorse. 

There are, however, exceptions to 
the rule that an innocent purchaser 
for value—or as he is termed under 
the Negotiable Instruments Law, a 
holder in due course—is protected in 
his enforcement of a negotiable in- 
strument, complete in form when 
stolen. Thusin a case decided 1901 in 
by the supremecourt of Maine,* where 
a negotiable order payable to a cer- 
tain person, was stolen by such per- 
son from a table on which it was 
left, it never having been delivered 
norintended to be, and negotiated by 
the payee for a valuable consideration, 
to a purchaser without knowledge 
of the facts, recovery by the latter 
was denied and the court held that 
a negotiable security stolen from the 
maker before it has become effective 
as an obligation by actual or con- 
structive delivery cannot be enforced 
by any subsequent holder. Until de- 
livered as a completed and existing 
order, it had no validity and wastin 
law, mere blank paper. 


* Salley v. Terrill, 19 B. L. J..215. 
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I nmon Law and Statutory Right of In- 
spection. 

Motive Important and Court's Discretion 
Supreme. 

stances of Proper and Improper Motives. 


4. National Bank Cases. 


N UMEROUS inquiries come from 
the banking fraternity upon the 
subject of the right of inspection 
by a stockholder of the books and 
accounts of a bank or other corpor- 
ation. Sometimes the managing of- 
ficials of a bank, charged with the 
custody of books and papers and 
wishing to prevent, if possible, a 
prying stockholder from _ probing 
into its affairs for selfish ends, de- 
sire to know the extent of the stock- 
holder’s rights and whether he can 
be denied, or must be allowed, in- 
spection in a particular case. Some- 
times, again, a minority stockholder, 
who has more or less ground for be- 
lieving that there is some fraud or 
negligence in management’ that 
should be corrected, is desirous of 
ascertaining his rights with reference 
to an inspection and examination of 
the bank’s books, accounts and trans- 
actions. 
COMMON LAW AND STATUTORY RIGHT OF IN- 
SPECTION. 

The courts of the country recog- 
nize the right of a stockholder, at 
common law, to inspect the books 
of his corporation at a proper time 
and place, and for a proper purpose. 
If the right is denied, the courts will 
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enforce it, by mandamus. But the 


enforcement of the stockholder’s com- 
mon law right of inspection is al- 
ways within the discretion of the 
court, which will inquire into the 
stockholder’s motives and deny in- 
spection, if the purpose is dishonest 
or improper. 

In addition to the broad common 
law right of inspection, subject to 
thecourt’s discretion, it has been fre- 
quent, in different classes of corpora- 
tions, for legislatures to provide and 
define a right of inspection, and it is 
an important question whether, when 
a statute provides such right of in- 
spection, it must be granted, as of 
course, irrespective of the stockhold- 
er’s motive, or is still subject to the 
court’s discretion, upon inquiry as 
to the purpose for which the inspec- 
tion is desired. 

A review of some of the latest 
cases will prove instructive. 

The New York court of appeals in 
1899* had occasion to consider the 
common law right of inspection of a 
stockholder, and the effect of stat- 
utes providing for inspection. The 
corporation involved was one organ- 
ized under the General Manufactur- 
ing Act and a minority stockholder 
had petitioned for mandamus to per- 
mit inspection of the books, alleg- 
ing improper practices. The follow- 
ing question was certified to the 
court of appeals for decision : 

‘* Has the supreme court the power, 
upon the petition of a stockholder, 





* Matter of Steinway, 159 N. Y. 250. 
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to compel by mandamus the corpora- 
tion to exhibit its books for his in- 
spection? ”’ 

The court’s answer was: 

‘‘ We think that, according to the 
decided weizht of authority, a stock- 
holder has the right at common law 
to inspect the books of his corpora- 
tion at a proper time and place, and 
for a proper purpose, and that if 
this right is refused by the officers 
in charge a writ of mandamus may 
issue, in the sound discretion of the 
court, with suitable safeguards to 
protect the interests of all concerned. 
It should not be issued to aid a 
blackmailer, nor withheld simply be- 
cause the interest of the stockholder 
is small, but the court should pro- 
ceed cautiously and discreetly, ac- 
cording to the facts of the particular 
case.”’ 

Then the court adds: 

‘‘To the extent, however, that an 
absolute right is conferred by stat- 
ute, nothing is left to the discretion 
of the court, but the writ should is- 
sue as a matter of course, although 
even then, doubtless, due precautions 
may be taken as to time and place 
so as to prevent interruption of 
business, or other serious inconveni- 
ence.”’ 

The last above, if a true statement 
of the law, is serious, for if whenever 
a statute grants a stockholder a 
right of inspection, it must be en- 
forced, irrespective of whether the 
motives of the stockholder are hon- 
est or dishonest, proper or improper, 
good or bad, and the courts have no 
discretion to deny it, in case an im- 
proper purpose is in view, but sim- 
ply to make it convenient as to time 
and place, many corporations, as to 
which a statutory right of inspec- 
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tion is conferred upon stockho! 
would be at the mercy of every 
ing, stockjobbing, blackmailin; 
other pernicious person, who suc- 
ceeded in acquiring a share of stock. 


MOTIVE IMPORTANT AND COURT'S DISCR! 
SUPREME. 


ION 


We think, however, it is a mis. 
taken idea that because some specific 
provision of a statute, gives to a 
stockholder in a bank or other cor- 
poration, the apparently absolute 
right to examine and imspect the 
books and accounts of the corpora- 
tion, such right is undeniable and 
will be enforced in all cases that the 
stockholder chooses to exercise it. 
To the contrary, in nearly every case, 
not only where the right has de- 
pended upon common law, but upon 
statute, it will be found that prac. 
tical enforcement through the courts, 
will depend upon the purpose or mo- 
tive of the stockholder in desiring 
the inspection. If a proper and hon- 
est purpose impels the stockholder 
to seek the information, the courts 
will enforce his right, to be exercised 
on a proper occasion and at reason- 
able hours; if the motive is dishon- 
est, or founded on the mere caprice 
of a curious or suspicious stock- 
holder, or otherwise improper, the 
courts will deny to enforce the right, 
even though a statute, or higher 
still, a constitutional provision pro- 
vides it. 

The idea to be borne in mind asa 
general rule is that no matter in 
what apparently positive and abso- 
lute terms, legislative provisions 
grant to stockholders in corpora- 
tions the right of access, to examine 
and inspect the books, papers and 
accounts of corporations, yet beyond 
and controlling this, comes the su- 
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preme discretionary power of the 
courts, to determine in each and 
every case where the right is denied 
by the corporation, whether the pur- 
pose or motive underlying the de- 
sired inspection is good or bad, hon- 
est or dishonest, proper or improper, 
beneficial or injurious, and to grant 
or refuse access and inspection ac- 
cordingly. In other words, a statu- 
tory grant of power to inspect will 
not be enforced, as of course, but 
will be construed as limited to 
proper and beneficial purposes, as 
determined in the discretion of the 
courts. 

A striking iJlustration of this will 
be found in the decision of the su- 
preme court of New Jersey in 1903 
in the case of the National Biscuit 
Company* under the following statu- 
tory provision: ‘‘Every corporation 
shall keep at its principal and re- 
gistered office in this state the trans- 
fer books in which the transfer of 
stock shall be registered, and the 
stockbooks which shall contain the 
name and address of the stockhold- 
ers, the number of shares held by 
them respectively, which shall at all 
times during the usual hours for 
business be open to the examination 
of every stockholder.”’ The court re- 
fused to adopt a construction that 
this language entitled a stockholder 
to inspection, as of course, and took 
away the discretion of the courts as 
to granting or refusing inspection, 
which they had at common law. It 
was decided that in every case where 
a stockholder had been refused per- 
mission to examine the stock and 
transfer books, his remedy by writ 
of mandamus rests wholly in the dis- 
cretion of the court as at common 





20 B. L. J. 143, 179. 


RIGHT OF INSPECTION. 233 


law; the statute does not, as its 
language would indicate, give an 
absolute right enforceable by the 
court as of course. 

In a case before the supreme court 
of Pennsylvania in 1890,+ the right 
of a stockholder to inspection, came 
up for consideration under section 2 
of Article 17 of the Constitution of 
1874 which provided that “every 
railroad and canal corporationorgan- 
ized in this state shall maintain an 
office therein where transfers of its 
stock shall be made, and where its 
books shall be kept for inspection 
by any stockholder or creditor of 
such corporation, in which shall be 
recorded the amount of capital stock 
subscribed or paid in, and by whom, 
the names of the owners of its stock, 
and the amounts owned by them 
respectively, the transfers of said 
stock, and the names and places of 
residence of its officers.” The stock- 
holder had gone to the office of the 
railroad company and demanded to 
be shown a list of the stockholders. 
The stockbooks were handed him for 
inspection but he was refused per- 
mission to copy the list. He peti- 
tioned for mandamus contending 
that under the constitutional pro- 
vision he had an absolute right to 
copy the stock list without assigning 
any reason; but he waived this and 
stated his purpose to be to file a 
stockholder’s bill to set aside a 
lease by the railroad as illegal and 
fraudulent, and he desired the list 
that he might confer with his fellow 
stockholders to the end that they 
might join him in the litigation and 
share the expense. The court re. 
fused the writ of mandamus because, 
in its opinion, it was not desired for 
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a proper purpose. It said the con- 
stitution did not confer an absolute, 
unqualified right not merely to in- 
spect the books, but to make a copy 
of the list, ‘but even if it did confer 
such a right, we hold that it can 
only be exercised for a reasonable 
and proper purpose.’’ This case, it 
is seen, clearly indicates that the 
court’s discretion as to enforcing or 
refusing to enforce, a stockholder’s 
right of inspection will be exercised 
not only in cases where the right de- 
pends upon the common law rule, 
but also even where it is accorded 
by a state constitution. 

In Alabama,* the legislature hav- 
ing provided that “the stockholders 
of all private corporations have the 
right of access to, inspection and ex- 
amination of the books, records and 
papers of the corporation, at reason- 
able and proper times,’’ the court has 
said that “this statute is but a slight 
modification of the rule of the com- 
mon law” and “the purpose of the 
statute was to secure to the stock- 
holders of every corporation the right 
generally to examine the books at 
all reasonable and proper times 
* * * If the inspection is sought 
from improper motives, or for rea- 
sons which are insufficient to justify 
it, this is matter of defense’’ to the 
application for a writ of mandamus. 
Here, then, also, it is clear, the statu- 
tory grant of a right of inspection 
to a stockholder, is not regarded as 
beyond the discretion of the courts 
to refuse, if inspection is sought from 
improper motives. 


INSTANCES OF PROPER AND IMPROPER MOTIVES. 


What motives are proper and what 
improper, need not be here gone into 
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in detail. We saw, in the Pennsyl- 
vania case above referred to, that 
the purpose of a stockholder to ob. 
tain a list to induce other stockhold- 
ers to carry on a litigation against 
the company, was not deemed a 
proper motive, for which a right of 
inspection would be enforced by the 
courts, even though the state con- 
stitution provided that the books 
should be subject to the inspection 
of stockholders. And in the New 
Jersey case of the National Biscuit 
Company wherein, notwithstanding 
the language of the state statute 
conferring, apparently, an absolute 
right, its enforcement was held sub- 
ject to the court’s discretion, the mo- 
tive of the stockholder, which the 
court deemed insufficient to entitle 
him to inspection, was to find out 
whether a certain man, against whom 
the applicant represented a claim by 
virtue of legal proceedings, was the 
owner or had recently transferred 
shares of stock of the corporation. 
Instances of proper motives, where- 
in mandamus will be granted, are af- 
forded by the Pennsylvania case of 
Commonwealth v. Phenix Iron Co.* 
wherein one, who was a large stock- 
holder for along time had enjoyed 
neither income from his stock nor 
the privilege of knowing how the 
corporate receipts wereexpended. His 
reasonable demand for information 
had been refused. The surface indi- 
cations were that the business of the 
corporation had been profitable as 
well as large, and that the profits 
had been wrongfully appropriated by 
those who controlled the business. 
He was held entitled to an inspec- 
tion of such books and papers as con- 
tained information upon the subject 
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specified, to enable him to know 
whether the management had been 
proper, or on the other hand, fraud- 
ulent. And in the Steinway case, al- 
ready referred to, the facts entitling 
a minority stockholder to favorable 
exercise of the court’s discretion in 
granting his petition to compel the 
corporation to exhibit its books for 
his inspection, were alleged to be: 
that the officers were engaged in an 
attempt to form an English stock 
company to control the business, 
with the design of selling their shares, 
or exchanging them for a greater 
amount of shares of the English com- 
pany; that efforts had been made to 
induce him to sell his stock at a cer- 
tain figure, but he insisted it was 
impossible to fix a price without an 
opportunity to investigate the con- 
dition of the company. He specified 
various acts as improper, such as 
payment of exorbitant rentals, car- 
rying ona banking business, allow- 
ing unusual rates of interest, inven- 
torying assets too low and paying 
the trustees salaries with no equiva- 
lent services. The opposing affida- 
vits recited aggravating conduct on 
the part of the stockholder, alleged 
improper motives and ulterior aims 
on his part and denied improper 
conduct. 


NATIONAL BANK CASES. 


There are a fewcases, wherein stock- 
holders ofnational banks have sought 
inspection of the bank’s books and 
their right thereto has been passed 
upon, The national bank act pro- 
vides (section 5210 U. S. Rev. St.): 
“The president and cashier of every 
national banking association shall 
cause to be kept at all times a full 
and correct list of the names and 
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residences of all the shareholders in 
the association, and the number of 
shares held by each, in the office 
whereits business is transacted. Such 
list shall be subject to the inspection 
of all the shareholders and creditors 
of the association, and the officers 
authorized toassess taxes under state 
authority, during business hours of 
each day in which business may be 
legally transacted. A copy of such 
list, on the first Monday of July of 
each year, verified by the oath of 
such president or cashier, shall be 
transmitted to the comptroller of 
the currency.” 

The act, it is seen, provides for in- 
spection of the stock list. Concern- 
ing inspection of other books and 
accounts of national banks, the 
right wherever it exists, is at com- 
mon law, Or possibly under some 
state statute applicable to corpora- 
tions generally. 

In an Alabama case* a stockholder 
in the First National Bank of Mont- 
gomery applied for inspection of the 
books and records of the bank. The 
Alabama statute, as we have already 
seen, grants to stockholders of all 
private corporations: ‘“‘the right of 
access to, inspection and examina- 
tion of the books, records and papers 
of the corporation at reasonable and 
proper times,’’ which the court had 
held was but a slight modification 
of the common law right of inspec- 
tion, such statutory right being still 
subject to refusal by the courts if 
inspection is sought from improper 
motives. The main question decided 
in the case was not concerning the 
propriety or impropriety of thestock- 
holder’s motives but, assuming a 


* Winter v. Baldwin, 89 Ala. 483. 
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proper motive, whether a state stat- 
ute granting inspection to stock- 
holders in private corporations, con- 
ferred the right upon a stockholder 
in a national bank. A majority of 
the court held that national banks 
were within the provisions of the 
state stockholder’s inspection stat- 
ute; while a dissenting justice held 
that the statute did not apply to a 
national bank. 

The following case came before the 
supreme court of Utah in February, 
1904: * 

A stockholder of the Commercial 
National Bank of Odgen demanded 
inspection of the books, accounts 
and loans of the bank. The officers 
of the bank refused. He applied for 
a writ of mandamus, stating the 
purpose for which he sought inspec- 
tion, was to ascertain the value of 
his stock in the bank, and whether 
the business affairs of the bank had 
been properly and legally conducted. 
He alleged that excessive loans had 
been made to favored patrons and 
that the directors had been guilty 
of other irregularities which an in- 
spection would disclose. The purpose, 
evidently, was a proper one, and a 
writ of mandamus was granted. The 
question for determination by the 
supreme court was: 

“Whether a stockholder of a na- 
tional bank, created and controlled 
by Congress, possesses the same 
powers and rights of access to and 
inspection of the books as are pos- 
sessed by the stockholders of other 
corporations.” 

The court said that the right of 
inspection is a common law right 
and, unless restricted by statute or 
the corporation’s charter, will not be 
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denied when sought by a stockho'der 
for a proper purpose. There was a 
provision of the Utah statute that 
“all books of any corporation shall 
at all reasonable hours be subject to 
the inspection of any bona fide stock- 
holder,”’ but this, the court said, did 
not restrict the common law right, 
but was in harmony with it. The 
court held that there was nothing in 
the national bank act which affected 
the common law right of inspection 
of a stockholder in a national bank, 
and as a proper purpose was shown, 
the writ compelling the officers to 
permit inspection by the stockholder 
of the books, accounts and loans, 
would be granted. 

A case has recently come before the 
supreme court in New York City* 
wherein a stockholder in one of the 
national banks in the city, sought 
an inspection and copy of the stock 
list. While the national bank act 
does not provide concerning the 
stockholder’s general right of inspec- 
tion of books and papers, for a 
proper purpose and at a proper time, 
but leaves ¢hat as at common law, 
it does provide that the “stock list”’ 
of the bank ‘“‘shall be subject to the 
inspection of all the shareholders and 
creditors,’’ etc. The stockholder in 
the present case was permitted by 
the officers of the bank to inspect 
the list, but was prevented from 
making a copy of it, his professed 
object being to use the list, so copied, 
for trading purposes in his business 
as broker. The supreme court up- 
holds the bank’s refusal to permit 
an inspection and copy of the list 
for such a purpose. This case, then, 
affords a further illustration that, 
notwithstanding an apparently ab- 
solute right of inspection is given by 
statute, the exercise of such right by 
a stockholder will, nevertheless, be 
subject to the discretion of the courts 
upon inquiry as to motive. 





* Harkness v. Guthrie, 21 B. L. J. 255. 


* See page 252, this number. 
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] N the Journal for November, 1904, 
4 we published an article upon 

“Checks Payable at other Banks,” 
embracing a consideration of the le- 
gal effect of checks drawn on one 
bank containing the clause ‘“ pay- 
able if desired at,’”’ or ‘payable at ° 
another bank, 

We stated our understanding of the 
purpose for which such forms of 
checks were used, to be, when drawn 
upon a covntry bank payable at, or 
if desired at, a city bank, to enable 
the check to be classed as one pay- 
able in the city and, as such, not 
subject to collectioncharge upon out- 
of-town paper; that checks payable 
“if desired at ’’ a New York bank 
had been barred from the New York 
Clearing House and that while checks 
“ payable at ’’ were not referred to 
in specific terms, they doubtless came 
within the spirit of the New York 
Clearing House prohibitionof checks 
drawn “ payable if desired at’’ acity 
bank. Discussing the legal effect of 
these forms of checks, we suggested 
serious doubt as to the negotiability 
of the ‘‘ payable if desired at”’ form ; 
and that while the “payable at”’ 
form differed in legal effect, and was 
negotiable, it was a source of danger 
to the city bank, imposing a risk 
upon the city bank of paymentin all 
cases where the country bank became 
insolvent and was subject to the le- 
gal requirement that it must trans- 
act its usual business at the place of 
the bank ; in other words payment 
of checks in such cases, drawn upon 
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country banks and made payable at 
city banks, would not be valid or 
chargeable against the assets of the 
failed drawee. We further suggested 
the question whether, in case of 
checks “‘ payable at ” another bank, 
they did not first require acceptance 
by the drawee under the provisions 
of the Negotiable Instruments Law ; 
and concluded from the entire dis- 
cussion that there were many uncer- 
tain questions, yet to be settled, con- 
nected with the use of these two 
forms of checks. 

The article was published as the re- 
sult of a discussion upon the subject 
with a member of the New York 
banking fraternity. From him, we 
have recently received the following 
communication, in perpetuation of 
the discussion: 

“Vour article is certainly very ex- 
haustive andthe view which you take 
of the matter, from a general stand 
point, seems to be logical and be- 
yond refutation. However, there is 
one point which you seem to insist 
upon, on which | must differ with 
you, and that is covered by the 
closing paragraph of the article in 
question, in which you state that 
the New York Clearing House has 
debarred these instruments (marked 
‘payable if desired at’ and ‘paya- 
ble at’) from its exchanges. From 
the information which I have on the 
subject, this is not technically cor- 
rect, although possibly their inten- 
tion was to take such action, but 
by referring to their circular of May 
28, 1903, you will see that they have 
not covered the point which | raise. 
They clearly state, on the other 
hand, in substance, that items made 
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‘ payable if desired’ are drawn on 
institutions not connected in any 
manner with the New York Clearing 
House, and use the phrase ‘if de- 
sired’ in every illustration and ex- 
planation of the pointatissue. Under 
the circumstances, it has been my be- 
lief that items that are addressed to 
a banking institution and stamp- 
ed specifically ‘payable at’ a New 
York Clearing House institution, are 
items which may be truly termed as 
payable through the clearings, not 
being in contraversion of the action 
taken by the Clearing House Com- 
mittee. 

‘* There is possibly one other point 
that might be offered in defence of 
those institutions which continue to 
pay checks for other bank dealers, 
drawn on them by their customers 
and made payableat the correspond- 
ent bank, and that is this, that 
where a country bank instructs a 
city agent to pay checks drawn by 
certain of their dealers when stamped 
‘payable at’ the said correspond. 


ent bank, at the same time placing 
a limit upon the amount of such 
checks to be paid each day, or upon 
the amount of individual checks; 
such act might beconsidered a stand- 
ing certification or acceptance of all 
such items coming within the terms 


of the instructions and, as_ such, 
would be an obligation of the coun- 
try bank from the time such checks 
were paid by their city correspond- 
ent and charged to their account. 

Kindly let me know what your 
Views are on the point above men- 
tioned.”’ 


Concerning the contention above 
made that items drawn upon an out- 
of-town institution marked specifi- 
cally ‘‘ payable at”’ a bank connected 
with the New York Clearing House, 
are not covered by the Clearing House 
prohibition, but may be paid through 
the clearings, we stated in our arti- 
cle that ‘ the Clearing House prohi- 
bition just referred to did not specify 
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in terms checks drawn on an out- 
of-town bank ‘payable at’ a New 
York bank, as distinguished from a 
check ‘payable if desired at’ a New 
York bank, but both forms are 
doubtless within the spirit of the pro- 
hibition.’”” And again, in closing: 
“The New York Clearing House has 
debarred these instruments from its 
exchanges.”’ 

Our conclusion that both forms of 
instruments had been debarred from 
the exchanges in New York was based 
on the idea that while the “ payable 
if desired at’’ form was alone specifi- 
cally referred to, the ‘payable at” 
form was equally within the spirit of 
the prohibition, as being an at- 
tempted evasion of the collection 
charge on out-of-town checks, by 
stamping a check drawn upon a 
country bank “payable at’’ a city 
bank, so that the check would be 
payable by the city bank, and not 
by the country bank. The Clearing 
House Constitution provides a scale 
of collection charges upon out-of- 
town paper. The ‘‘payable if de- 
sired at’’ form of check having come 
to the notice of the Clearing House 
committee as an attempted evasion 
the following circulars were issued by 
that committee: 

““N. Y. Clearing House, 
Feb. 3, 1902. 
‘‘Dear Sir: The attention of the 
committee has been called to the 
fact that items drawn on banks 
not affiliated with the New York 

Clearing House and stamped ‘ pay- 

able, if desired, at bank, 

New York’ are being paid through 

the Clearing House. The commit- 

tee have decided that banks paying 
such checks through the exchanges 
are acting contrary to the provis- 
ions of the constitution governing 
relations between members of the 
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association and others, and have 
directed that notice be given of the 
infringement (Signature).” 
“N. Y. Clearing House, 
‘*May 28, 1903. 

“Dear Sir :—The attention of the 
Clearing House Committee has 
been called to the fact that con- 
trary to the provisions of the cir- 
cular letter of February 3, 1902, 
some banks continue to send 
through theexchanges items drawn 
upon institutions not connected 
with the Clearing House and made 
payable ‘if desired’ by some Clear- 
ing House bank. The following is 
a specimen of the itemsin question : 


Form of check containing : 
Payable if desired through the New York 
Clearing House by the Bank. 


As stated above these items are 
drawn on institutions not connect- 
ed in any manner with the New 
York Clearing House, and by the 
use of the printed or stamped note 


the holder appears to have the 
option of having them paid through 
the exchanges. This is not per- 
mitted and the bank receiving such 
items through the exchanges, should 
treat them as missent, and is en- 
titled to collect the amount of the 
fine, as provided for under section 
9 of the Scale of Fines. (Signature).”’ 


This, then, is the situation. The 
Constitution of the Clearing House 
has provided that specified charges 
must be made upon out of-of-town 
paper deposited in New York banks. 
The Clearing House Committee has 
noticed a particular form of check— 
the “‘payable if desired at’? form— 
passing through the exchanges and 
has, on two occasions, said: that 
check is, in effect, out-of-town paper 
and when presented and paid through 
the exchanges, without charge, is a 
violation of the constitutional pro- 
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visions, and should be treated as 
missent. The Clearing House Com- 
mittee has not, as yet, specifically 
taken notice of the other form of 
check ‘“‘payable at’’a New York bank. 
But if, in fact, an evasion of the 
constitution’s charge provisions, the 
question is, does it require a specific 
circular of embargo by the clearing 
house committee, to make it an item 
ineligible for the exchanges? In 
theory, if payment of a particular 
item through the exchanges violates 
the constitution, it is none the less 
a violation because the clearing house 
committee have not taken cognisance 
of it; but in practice it may be that 
until procedure with such items is 
specifically noticed and pronounced 
against by the committee, by way 
of practical application of the con- 
stitutional provisions, such proced- 
ure may be followed. In June, 1896, 
theclearing house resolved that items 
having ‘qualified or restrictive in- 
dorsements such as ‘for collection’ or 
‘for account of’’’ should not be sent 
through the exchanges unless all in- 
dorsements thereon were guaranteed 
by the sending bank; but it was not 
until February, 1904, after taking ad- 
vice of counsel, that theclearing house 
committee ruled that the indorsement 
‘pay any bank or banker or order” 
was qualified or restrictive within 
the meaning of the former resolution, 
and required guarantee. Such in- 
dorsements were equally restrictive 
in 1896 as in 1904, but until the 
clearing house committee in 1904 
specifically so ruled, the requirement 
of guaranty of such items was ‘not 
enforced. So equally with the “‘pay- 
able at’’ form of check, the conten- 
tion may be correct, that until the 
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clearing house committee specifically 
declares it an evasion of the Consti- 
tution, it need not be so regarded 
by banks sending and paying such 
form of check through the exchanges. 
Our statement that both ‘payable 
if desired at, and ‘‘payable at” forms 
had been barred from the exchanges, 
was based on the idea that if one 
was a violation of the constitution, 
the other was, and while the Clearing 
House Committee had specifically 
referred to but one—the “payable if 
desired at’’—form, the other—‘‘pay- 
able at’’—form was within the spirit, 
though not the letter of the commit- 
tee’s construction of the constitution, 
and prohibition from the exchanges. 
While in practice, it may be that 
until a specific action is officially 
pointed out as a violation, it may 
be followed, in legal theory, any act 
which violates a clearing house con- 
stitution which is the agreement of 
all the members is as much a viola- 
tion before, as after, it is pointed out. 

The remaining proposition for con- 
sideration is : ‘‘Where a country bank 
instructs a city agent to pay checks 
drawn by certain of their dealers 
when stamped ‘payable at’ the said 
correspondent bank, at the same 
time placing a limit upon the amount 
of such checks to be paid each day, 
or upon the amount of individual 
checks; such act might be consider- 
ed a standing certification or accept- 
ance of all such items coming with- 
in the terms of the instructions and, 
as such, would be an obligation of 
the country bank from the time such 
checks were paid by their city cor- 
respondent and charged to their ac- 
count.” 

As we understand the proposition, 
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itisthis: The Deposit National Bank 
of Ohio carrying a reserve with ‘he 
Twelfth National Bank of New York, 
forwards to its New York correspond- 
ent the following letter of instruc. 
tions: 

“Pay and charge to our ac- 
count checks, upon us, when 
marked payable at Twelfth Na- 
tional Bank, New York, drawn 
by the following named parties, 
the amount of your payments 
each day upon checks of each of 
said parties not to exceed the 
amount set opposite their names 
respectively. Daily limit of 


Name payment. 
A&B $5,000 
B Bros & Co. 5,000 
C Mfg Co. 10,000 
D & Co. 15,000” 


Assuming that the New York bank, 
holding sufficient funds or collateral 
of the Ohio bank, pays certainchecks 
thus authorized but before final set- 
tlement therefor by the Ohio bank, 
the latter fails, the question for con- 
sideration is, would the letter of in- 
struction and authorization consti- 
tute a binding obligation of the Ohio 
bank, or would it, on the other hand, 
be held illegal and invalid, beyond 
the power of the national bank in 
Ohio to make, and insufficient to en- 
title the New York bank to reim- 
burse itself for the payments out of 
the funds or securities in its hands ? 

In the Armstrong case* which we 
referred to in our previous article, it 
was held that a national bank can- 
not make a valid contract for the 
cashing of checks upon it, at a dif- 
ferent place from that of its residence, 
through the agency of another bank, 
in view of the federal statute that 
‘‘ the usual business of each national 





* 38 Fed. 883. 
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banking association shall be trans- 
acted at an office or banking house 
located in the place specified in its 
organization certificate.’”’ In that 
case there was a general arrange- 
ment between a national bank in 
Cincinnati and a bank in Springfield, 
that the latter should cash at its 
banking house in Springfield, checks 
there presented drawn by depositors 
of the Cincinnati bank, resident at 
Springfield. When the Cincinnati bank 
failed, the Springfield bank was held 
not entitled to withhold from the re- 
ceiver of the Cincinnati bank, funds 
of the latter in its hands, against 
which it had charged the checks so 
cashed. Sofarasthe Cincinnati bank 
was concerned, said the court, ‘‘the 
checks were not cashed until they 
were presented and accepted at its 
banking house. They were not so 
presented until after the bank had 
passed into the control of a govern- 
ment officer and after insolvency of 
the bank had made it unlawful to 
either cash the checks on account of 
the Springfield bank, or to give the 
Springfield bank credit for them.” 

In this view, a national bank can- 
not bind itself by a general contract 
authorizing another bank to cash 
checks drawn upon it. 

But to a certain extent, it is law- 
ful for a national bank to make a 
contract for the payment, by another 
bank, of money for its account. It 
is lawful, of course, for the national 
bank in Ohio to issue its draft on its 
New York correspondent, authoriz- 
ing the latter to pay and charge; 
it is lawful for such bank, upon pre- 
sentment of a check drawn upon it, 
to placeupon it its acceptance orcer- 
tification, making it payable and 
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chargeable by its New York corres- 
pondent; and it is certainly a branch 
of banking for banks to contract for 
or arrange credits abroad, with other 
banking institutions, against which 
they sell and issue letters of credit to 
travelers. 

Now the proposition here is that 
upon funds or security lodged with 
a New York bank, a national bank 
in Ohio instructs and authorizes the 
New York bank to pay and charge 
thereto, all checks which may be 
drawn by certain named parties upon 
the Ohio bank, marked payable at 
the New York bank, up toa limit of 
amount of daily payments, upon the 
theory of wholesale certification or 
acceptance in advance of drafts yet 
to be drawn. Is such a contract 
binding upon the Ohio bank, in the 
event its insolveney makes elimina- 
tion of doubtful obligations desir- 
able? Wherein does it differ from the 
contract in the Armstrong case ? 
Both are contracts by one bank with 
another for the latter to pay and 
charge up against a sufficient credit, 
checks upon the first stated bank; 
in the one, all depositors in a cer- 
tain city, in the other, all deposi- 
tors named on a certain list ; in the 
one, no limit as to amount, except 
such as might be fixed by the 
amount of credit in the hands of the 
cashing bank; in the other a limit 
of amount fixed. It is difficult to see 
why, if it is unlawful for a national 
bank to contract with another bank 
to pay checks on it at the other’s 
banking house, as its agent, the 
same illegality would not visit the 
proposed arrangement. 

But, it may be said, is it not com- 
petent for a national bank to bind 


| 
| 
| 
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itself, as upon an acceptance, of 
checks of certain parties, yet to be 
drawn? Yes. The Negotiable Instru- 
ments Law provides: ‘‘An uncon- 
ditional promise in writing to ac- 
cept a bill before it is drawn is 
deemed an actual acceptance in favor 
of every person who, upon the faith 
thereof, receives the bill for value.” 
And beyond this, whether there is a 
technical acceptance or not, it is com- 
petent for a bank to bind itself by 
a promise to pay a certain person’s 
drafts to the amount of a specified 
credit. For example, where a tele- 
gram was sent to a bank “Will you 
pay T’s check on you $22,000? 
Answer.”” and the bank wired ‘‘T is 
good, send on your paper,”’ the bank 
was held bound to one who took the 
$22,000 check for value on the faith 
of the telegram.* The court said it 
was ‘“‘not called upon to consider the 
nice distinctions that may exist be- 
tween bills of exchange, checks ac- 
cepted and checks certified, but only 
the question whether the bank agreed 
to pay T’s check for $22,000;” that 
the rights of the parties depended 
solely upon whether the bank bound 
itself unconditionally in writing to 
pay the check, whatever its obliga- 
tion might be called; and the court 
held the bank had so bound itself. 
But acceptances or obligations to 
pay drafts yet to be drawn, binding 
in favor of parties cashing the drafts 
upon the faith of the promise, gen- 
erally have in view, drafts drawn 
upon and payable by the drawee, 
and the promise is generally made 
to one who advances cash as pur- 
chaser of such drafts; while here the 
promise as to future drafts of cer- 


* Bank v. Garretson, 51 Fed. 168, 
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tain named parties to a_ specified 
amount, is not to a prospective pur- 
chaser of the drafts that they will 
be paid by the drawee; it is rather 
to one designated therein as payor 
of the drafts—‘Pay these drafts 
as our agent, charge to our account, 
we will reimburse you;” and it would 
seem that sucha transaction, involv- 
ing payment of drafts, drawn upon 
a national bank, at and by a bank- 
ing house in another state, rather 
than a promise, if purchased by the 
bank, to pay the drafts at its own 
bank when presented, would be an 
invalid contract under the national 
bank act, as being an arrangement 
by the national bank for the pay- 
ment of checks upon it, at a place 
otherthan its usual place of business. 
It might be, if the object of the 
national bank in Ohio was not, 
primarily, an evasion of New York 
collection charges; but to havechecks 
drawn upon it by certain of its cus- 
tomers available as New York ex- 
change without prior specific accept- 
ance by the drawee of each individ- 
ual check, payable in New York, 
that some arrangement such as pro- 
posed could be made in conjunction 
with the following form of check: 


DEPOSIT NATIONAL BANK, 


BLANKTOWN, OHIO. 

$500. April 10, 1905. 
Pay to the order of.... Peter Stevens.... 
Pe” ee Dollars. 


Smith Brothers. 
Negotiable at | 
Twelfth National Bank, | 
New York City. | 


Concerning checks so drawn the 
Ohio bank might make arrangement 
upon satisfactory security with its 
New York correspondent, to pur- 








chase, as distinguished from pay, the 
same, according to furnished list of 
names and limit of amounts. The 
written promise of the drawee to pay 
checks of certain parties up to a 
certain amount, thereafter to be 
drawn, would be in the nature of a 
promise to accept a bill before it was 
drawn which would be “deemed an 
actual acceptance in favor of every 
person who, upon the faith thereof, 
receives the bill for value.’’ The 
cashing of such checks by the New 
York bank would be a purchase, a 
receiving the bill for value as an in- 
dependent, bona fide holder, rather 
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than a payment, as agent of the 
drawee. Suchtransactioncould hard- 
ly be called a violation of the na- 
tional bank act, as each and every 
such check would be honored and 
paid by the drawee at its own bank- 
ing house; and a clear distinction 
would exist between a transaction 
whereby a bank had its checks paid, 
by another bank, away from the 
banking house of the drawee, and 
one wherein the utility and circula- 
tion of such checks, as instruments 
of commerce, were furthered and 
promoted by providing a channel of 
negotation in a financial center. 


LOST CHECKS AND DUPLICATES. 





i” its primitive simplicity banking, 
aside from the discount and note 

issuing functions connected with 
the business, consisted in the receipt 
of deposits of money from customers 
and the payment of the amount of 
such deposits to the customers, or 
upon their order. But in the latter- 
day operation of that branch of 
banking which has to do with the 
receipt and payment of deposits, 
only a small proportion of the total 
amount daily deposited with banks 
by customers to their credit consists 
of actual money—specie or paper— 
and by far the greater proportion is 
made up of checks, drafts, certifi- 
cates of deposit, coupons and other 
paper substitutes for money, pay- 
able by other banks, which the cus- 
tomer, instead of himself first reduc- 
ing tocash and then depositing, 
turns into the bank, generally receiv- 
ing credit therefor as so much cash 
against which he is entitled to draw, 


and the labor of reducing same to 
cash, or collecting, is assumed by the 
bank. 

The general rule of law is that 
when a bank receives on deposit and 
gives credit for negotiable paper, as 
cash, it takes title and becomes owner 
of the paper, and owes its customer 
the amount represented thereby. 
Sometimes the banks, under notices 
or agreements with customers, as- 
sume only the relation of collecting 
agents of such paper for their cus- 
tomers, with or without the privilege 


to the customer to draw against the . 


amount prior to collection; some- 
times again, the relation is as de- 
clared by the law as the effect of 
a deposit of paper, namely, the bank 
becomes owner of the paper, and 
debtor for its amount. 

Whether the bank is owner or col- 
lection agent of deposited paper, the 
striking thing to be borne in mind 
is this: that the amount is only se- 
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cure to the bank in the event it 
uses due diligence in the operation 
of reducing the paper to cash. If it 
is owner, it’ must exercise due dili- 
gence in order to preserve recourse 
upon its depositor as indorser, in 
the event of dishonor by non-pay- 
ment; if it is collecting agent, it 
must equally use due diligence, for 
otherwise its absence will often be a 
ground upon which its depositor can 
claim the bank has made the paper 
its own, and must stand the loss of 
the amount which, by the exercise 
of proper diligence, might have been 
had in hand. 

When a bank parts with its cash 
by way of loan upon or discount of, 
commercial paper, not only does it 
see to it that the paper is legally 
flawless as a bankable security—in 
other words that it is a negotiable 
instrument free from hidden defenses 
and unknown equities between prior 
parties—but it also exercises the 
utmost care and business judgment 
to insure itself that the names upon 
such paper are financially sound, 
or the security pledged for its pay- 
ment ample, to the end that for the 
cash advanced, it holds in exchange, 
something of equal value, which will 
be redeemed in cash when the time 
for payment arrives. But in con- 
trast to this care and scrutiny with 
respect to the acquirement of paper 
for cash by way of discount, is the 
wholesale acquirement of paper by 
the bank on deposit, dumped into 
its teller’s cage ad libitum, which for 
the cash advanced, it is only en- 
titled to cash in return, provided 
the exacting requirements of the law 
as to due diligence are complied with. 
True, the bank must use equal due 
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diligence in reducing to cash the 
paper which it has acquired by way 
of discount, but as to this, not only 
does it receive an adequate conipen- 
sation in the money earned by it as 
a result of the discount but the num. 
ber of discounted items, concerning 
which it must exercise diligence in col- 
lecting at maturity, are far less than 
the number of deposited items con- 
cerning which it is called upon to ex. 
ercise diligence. The bank may dis. 
count for a customer a $5,000 note, 
payable in three months, and only 
at maturity, at the end of three 
months, will it be called upon to 
make the necessary presentment, and 
in case of non-payment, protest or 
notice of dishonor; while during the 
same period the customer may de- 
posit in his account and receive 
credit as cash, fifty items represent- 
ing an amount ten times as large as 
that of the discounted note, which 
call for diligent exercise by the bank, 
on fifty different occasions, of the 
operation of presenting and reducing 
to cash, on pain of loss for any lack 
of diligence. 

Therefore, we say, itis a noteworthy 
and striking thing—this feature 
of banking with respect to deposits 
as it exists at the present day—that 
the large proportion of daily deposits 
in banks are not coin or cash, but 
paper requiring the labor of reducing 
to cash, and for the cash advanced 
or liability assumed, the bank only 
gets back the equivalent in theevent 
it has used due diligence in respect 
of the collection. 

Of course, banks are expert as col- 
lectors of negotiable paper, their 
officers and employees are generally 
well versed in all the technique of the 
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subject, and the proportion of losses 
through some negligence in collection 
as compared with the vast totals of 
deposited paper, is a small one; yet 
the fact exists that losses are occa- 
sionally, we may say frequently, 
incurred by banks through some 
charge of negligence in the collection 
of deposited paper, and in view of 
the exacting legal requirements for 
reducing paper to cash and to pre- 
serve contingent liabilities of parties 
in case of dishonor,it may be safely 
said, we think, that banks, as a 
rule, are not adequately compen- 
sated for the burdens thrust upon 
them, and the risks taken, in con- 
nection with deposited paper. 

Losses through technical acts of 
negligence may be various. A check 
may be mailed direct to a drawee; 
or mailed in too roundabout and 
dilatory a course, to the place of 
payment ; or there may be some mis- 
take as to the place of presentment; 
or some other specific act or omission, 
charged as negligence. We shall not 
here go into this comprehensive field. 
These few lines will be confined to 
noticing a few of the cases arising 
from the deposit of paper, which has 
been mailed away and lost, and the 
bank because of lack of exercise of 
sufficient activity, has been the loser. 

We have a case in this number 
which will bear examining.* A cus- 
tomer, payee of a check, indorsed and 
deposited it in bank, and received 
credit as cash. He had the cash, and 
the bank owned the check. The bank 
mailed the check to the bank upon 
which it was drawn,17 miles distant. 
It did not hear anything for ten 
days. Then it sent acard of inquiry; 





* Aebi v. Bank, page 254. 
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no reply. Then it waited several 
days, and telephoned the drawee 
bank. Answer, check not received. 
A second wait of several days; tele- 
phone again, same answer. Then its 
thoughts turned toward obtaining 
a duplicate. This was finally, after 
a month had elapsed, obtained from 
the same drawer, indorsed by the 
customer, and again mailed. But 
the duplicate was refused payment, 
because the drawer had absconded. 
The result of this case, which is dis- 
cussed at length by the Wisconsin 
Supreme Court, was that the bank 
lost the money. After crediting this 
check as cash, and having all the 
trouble, the check as an equivalent 
for the cash credit was worthless in 
its hands, because it had not exer- 
cised due diligence in making inquiry 
and following up the check, releasing 
the customer whose only liability 
was contingent, as indorser,and who 
was under no different liability on 
the duplicate. 

Doubtless the bank was guilty of 
lack of diligence in respect to this 
check, but is not the system which 
compels a bank to advance cash or 
incur liability in exchange for paper 
often of such uncertain value, and 
requiring a varied operation of 
highly technical, precise, handling, 
according to particular circum- 
stances, subject to criticism and 
improvement? Does not the bank 
have to pay too dearly for its lack 
of diligence? 

Here is another case of the same 
sort, recently decided.* A customer 
of a bank in Texas indorsed a check 
to his bank, to be collected and 





* Lewis v. Bank, B. L. a January, 1905, 
Pp. 47. 
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placed to hiscredit. The check was 
on a bank in another State. The 
bank lost the check and did not 
present it for collection. It did not 
discover the loss of the check until 
several months after it acquired it; 
then obtained a duplicate, signed 
and indorsed by the same parties, 
which was refused payment because 
of insolvency of the drawer. The 
same result, of course, followed. 
The customer was discharged from 
liability upon the original check by 
the laches of the bank as to present- 
ment, and no new liability was 
created by the duplicate. 

Here, clearly, was a case of a bank 
sleeping too long, before discovering 
the loss, but it is none the less 
valuable as affording material for 
criticising a system under which a 
bank gives good cash for paper which 
may, or may not, be reduced to cash 
by it, and whether it will ever get its 
money back again often depending 
upon its exercise of a very high 
degree of diligence. 

We have not space to refer to sev- 
eral other cases which might be cited 
as illustrativeinthisconnection. The 
cases indicate that a weak point in 
the administration of many banks 
is the lack of some system of trac- 
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ing, or following up promptly by in- 
quiry, items which have been mai!ed 
for collection and return advices not 
received in due course of mail. Upon 
this subject reference may be made 
to an article published in the Journal 
for January, 1902, upon ‘‘the neces. 
sity of promptly following up items 
not reported by correspondents.” 

But while this is necessary for the 
safety of the banks, above and be- 
yond this, the fact is apparent to 
every student of the existing situa- 
tion of banking operations, that the 
banks of the country, with respect 
to deposited items, are burdened 
with too much responsibility in the 
matter of the collection ofsuch paper. 
Millions of dollars ofcollectible paper, 
are daily turned into the banks and 
charged against the banks as so 
much cash, and not only are the 
banks compelled to undergo the labor, 
and oftentimes incur the expense of 
reducing such paper to cash, but 
their ability to obtain the cash 
equivalent at all, in most cases of 
paper where the parties are of un 
certain responsibility, is made to 
depend upon their exercise of the high- 
est degree of diligence, which often, 
despite every ordinary precaution, 
proves insufficient. 


PRIVATE BANKS IN INDIANA. 


The State of Indiana has now a 
law regulating the business of private 
banking. Full text of the measure 
is published elsewhere in this number. 
It brings “‘every partnership, firm or 
individual transacting a banking 
business within the state or using 
the word bank, banker or banking 


in connection with his or its business”’ 
under the provisions of the act. 

A bill to require all private banks 
in Minnesota to reorganize under 
state law and be subject to state 
supervision has failed to pass in that 
state. 


Fan Tha ie a, 
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BANKING LAW. 


7 HIS Department embraces ali the newly decided cases of importance to bankers, bank counsel 
ind bank directors. The experiences they disclose are likewise worthy the careful attention 
study of the merchant, the depositor and the bank student seeking advancement. Further 


HOLDER IN DUE COURSE. 


Credit of deposited check not sufficient to consti- 
ite bank holder in due course under Nego- 
able Instruments Law, unless proceeds paid 
it before notice of its dishonor. 


( ens State Bank v. Cowles, Court of Appeals of New 
Yors, January 31, 1905. 





The authorities hold that the mere crediting to 

depositor’s account, on the books of a bank, of 

e amount of a check drawn upon another bank, 
where the depositor’s account continues to be suf- 
ficient to pay the check in case it is dishonored, 
loes not constitute the bank a holder in due 
course 

\nd where, in an action against the drawer of 
a stopped check by a bank in which it had been 
deposited by an indorsee of the payee, the court 
directed a verdict for the bank without submit- 
ting the evidence to the jury, and the view of the 
evidence most favorable to the drawer would have 
justified a jury in finding that the amount of the 
check had simply been credited to the depositor’s 


account, and that no money was paid te him by 
the bank upon the check before the latter had 
notice of its dishonor, the judgment will be re- 


rsed and a new trial ordered, as, if such are the 
the bank would not be a holder in due 
irse under the Negotiable Instruments Law. 


Appeal from Supreme Court, Appel- 
late Division, Second Department, 


Action by the Citizens’ State Bank 
against Sarah B. Cowles. From a judg- 
ment of the Appellate Division affirm- 
ing a judgment for plaintiff, defendant 
appeals. Reversed. 


WERNER, J. The action is upon a 


nation regarding any case published herein will be furnished on application. 


check dated June 1, 1900, drawn by the 
defendant upon the First National Bank 
of Port Chester, N. Y., to the order of 
W. W. Miller & Sons, for $600. ‘The 
check was given in payment for a team 
of horses purchased by the defendant 
from the Millers under a written guar- 
anty of soundness and condition, the 
alleged breach of which is now sought 
to be interposed as a defense. 

The horses were delivered shortly 
after midnight on the 2d day of June, 
and later in the morning it was discov- 
ered that one of them was ill from 
pneumonia, as a result of which it died 
within about nine days. On Monday, 
the 4th of June, which was the first 
business day after the giving of the 
check, the defendant’s son notified the 
bank to stop payment on the check, and 
then communicated by telephone with 
one of the payees, advising him of the 
sickness of one of the horses, and of the 
fact that payment of the check had been 
stopped. 

The payees indorsed the check to one 
George M. Hoffman, the president of 
the plaintiff bank, and mailed it tohim 
at Little River, Kan., but whether it 
was so mailed before or after the notifi- 
cation as to the illness of the horse 
does not appear. Hoffman received 
the check on the 8th day of June, in- 
dorsed it, and within two or three hours 
deposited it with the plaintiff, which 
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credited the amount thereof to Hoff- 
man’s account, indorsed the check to 
the National Bank of Kansas City, Mo., 
and sent it to that bank for collection. 
What was done with the check after 
that does not appear, except as it may 
be inferred from the fact that it was re- 
‘ceived by the First National Bank of 
Port Chester (on which bank it was 
drawn) on the 14th of June, where it 
was protested, and marked ‘‘Payment 
stopped.”’ 

One of the issues tendered by the 
defendant’s answer was that the plain- 
tiff was not an innocent holder of the 
check for value. Upon the trial the 
plaintiff made out its case by introduc- 
ing the check in evidence, and relying 
upon the presumptions in support of 
negotiable paper, together with the al- 
legations and admissions of the answer. 
The defendant then introduced evi- 
dence bearing upon the breach of war- 
ranty or failure of consideration in the 
sale of the horses, and this was sup- 
plemented by reading from depositions 
issued to Hoffman and Waitt, who were 
officers of the plaintiff bank. From 
these depositions it appeared that at 
the time of the delivery of the check to 
the plaintiff the payees thereof did not 
have an account with the plaintiff bank, 
and that the check was indorsed by the 
payees to Hoffman, whoat once indors- 
ed and delivered it to the plaintiff. At 
this point we encounter some haziness 
in thetestimony. Hoffman stated that 
the check was indorsed to him and he 
received the money from the bank. 
Waitt, the cashier, testified that the 
plaintiff paid $600 for the check, but 
afterwards qualified this by saying that 
as cashier he credited Hoffman’s ac- 
-count with the amount of the check. 
Had the conflicting inferences which 
“may be drawn from these equivocal 


LAW JOURNAL. 


statements been submitted to a jury, 
with proper instructions, the defend- 
ant would, of course, be bound by a 
decision against her, because it would 
have to be assumed that the plaintiff 
had become the actual owner of the 
check by purchase. The difficulty with 
the case is that the verdict was directed 
against the defendant, thus entitling 
her to the most favorable inferences to 
be drawn from theevidence. Higgins 
v. Eagleton, 155 N. Y. 466; Ladd vy. 
Etna Ins. Co., 147 N. Y. 478, 484; Weil 
v.bDbD EB. aR. R. BR. Co., 
N. Y. 147, 

It is obvious that if the evidence 
would support the inference that the 
plaintiff did not buy the check, but 
simply gave Hoffman credit for the 
amount upon its books, then plaintiff 
is not a holder of the check in due 
course, within the ‘‘law merchant,” as 
that term is now defined in the nego- 
tiable instruments law, so as to render 
its title superior to the defenses which 
the drawer of the check may have 
against the payees. Under the nego- 
tiable instruments law four elements 
must concur to constitute such a title: 
(1) The instrument must be complete 
and regular on its face; (2) the holder 
must receive it before it is overdue, 
and without notice that it has been pre- 
viously dishonored, if that is the fact; 
(3) it must have been taken in good 
faith and for value; (4) it must have 
been taken without notice of any in- 
firmity in the instrument or defect in 
the title of the person negotiating it. 
Neg. Instruments Law, § 91 (Laws 
1897, p. 732, ¢. 612). If the plaintiff 
had not actually parted with value be- 
fore it received notice of the dishonor 
of this check, it is apparent that at 
least one of these elements is lacking 
in the plaintiff’s title. The authorities 


[19 


152. 
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10ld that the mere crediting to a de- 
positor’s account, on the books of a 
bank, of the amount of a check drawn 
ipon another bank, where the deposi- 
tor’s account continues to be sufficient 
to pay the check in case it is dishonored, 
does not constitute the bank a holder 
in due course, Albany County Bank 
v. People’s Co-Op. Ice Co., 92 App. 
Div. 47; Thompson v. Sioux Falls 
Nat. Bank, 150 U. S. 231, 244; Dyk- 
man v. Northbridge, 80 Hun, 
Nat. Bank v. 
Hun. 417. 

The evidence upon this feature of the 
case is meagre and unsatisfactory, but 
we must take it as itis. Hoffman, the 
plaintiff’s president, stated that he re- 
ceived the money on the check, but 
he did not fix any time. For aught that 
appears in the record, that may have 
been after the plaintiff had received 
notice of the dishonor of the check. 
Waitt, the plaintiff's cashier, stated 
that the plaintiff had paid $600 for the 
check; but that is qualified by his later 
statement that he gave Hoffman credit 
for the amount upon the books of the 


bank. 
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The view of the evidence most favor- 
able to the defendant would, we think, 
have justified a jury in finding that the 
amount of the check had simply been 
credited to Hoffman’s account, and that 
no money was paid to him by the 
plaintiff upon the check before the lat- 
ter had notice of its dishonor. 

The judgments of the courts below 
should be reversed, and a new trial 
granted, with costs to abide the event. 


Cutten, C. J., and Gray, O’Brien, 


BARTLETT, 


Haicut, and Vann, JJ., 
concur. 


Judgments reversed, etc. 
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BANK AS HOLDER IN 
COURSE. 


DUE 


Note discounted by bank for payee—W here fraud- 
ulent in inception, burden on bank to prove 
itself holder in due course—Bank’s proof held 
insufficient. 


Consolidation National Bank v. Kirkland, N. Y. Supreme 
Court, Appellate Division, Third Department, 
December 2, 1904. 


K’s note to W was discounted by a bank for the 
latter and proceeds placed to his credit. The 
note was fraudulent in inception, and the burden 
was thrown on the bank to prove it was a holder 
in due course under the Neg. Inst. Law. 

Held: Mere proof that the proceeds of the note 
were placed to the payee’s credit, and that the 
balance to his credit the next day, when he died 
insolvent, was much less than the avails of the 
note, is insufficient to establish the bank as a 
holder in due course, without further affirmative 
proof that the proceeds had been paid out to the 
payee on his checks, or applied to some past due 
obligation of his, by agreement with him. 

Houghton, J., dissents. 


Appeal from Special Term, Broome 
County. 


Action by the Consolidation National 
Bank against Elmer E. Kirkland. From 
a judgment for defendant, plaintiff ap- 
peals. Affirmed. 


Cuester J. The finding that the note 
sued upon was fraudulent in its incep- 
tion is sustained by sufficient evidence. 
That being so, the burden was upon the 
plaintiff, to whom it was transferred by 
Wilson, the payee, to show, before it 
could recover against the defendant, 
that it was a bona fide holder for value. 
Negotiable Instruments Law. § 98 
(Laws 1897, p. 733, C. 612). 

We do not think the plaintiff sustain- 
ed this burden in this case. It does 
not appear that the plaintiff paid any- 
thing to Wilson at the time it discount- 
ed the note in question for him, which 
was made by the defendant, but it does 
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appear that the entire amount of the 
avails of the note discounted was placed 
to Wilson’s credit on the books of the 
plaintiff’s bank. That credit alone, how- 
ever, was not a payment for the note 
or a parting of value on the part of the 
plaintiff. Albany County Bank v. Peo- 
ple’s Ice Co., 92 App. Div. 47. Wilson 
died insolvent the next day after the 
note was so discounted. It is true that 
at the time of his death the amount to 
his credit was a sum much less than 
the amount of such avails, but there is 
no proof as to what caused the differ- 
ence—whether it came from the pay- 
ment by the plaintiff of an overdraft of 
Wilson’s or by the payment of some 
other past-due obligation held by the 
plaintiff against Wilson, or by the pay- 
ment of checks drawn by Wilson 
against his account—and we have no 
right to infer or presume that the dif- 
ference resulted from any such pay- 
ments. Spring Brook Chemical Co. v. 
Dunn, 39 App. Div. 130. 

If the avails of the discount were ap- 
plied to the payment of an existing in- 
debtedness of Wilson's to the plaintiff, 
it was incumbent on the plaintiff to 
show that it was expressly agreed be- 
tween it and Wilson that the avails 
should be so applied in payment and 
extinguishment of such indebtedness, 
in order to establish that the plaintiff 
was a bona fide holder for value. Case 
last cited, and Phoenix Ins. Co. v. 
Church, 81 N. Y. 218. But there was 
no such proof. Nor was there any 
proof that any checks were drawn by 
Wilson against his account, and paid 
by the plaintiff, or charged to his ac- 
count, after the discount and before his 
death. We think, therefore, that the 
plaintiff failed to satisfy the burden 
resting upon it, and that its complaint 
was properly dismissed. 
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The judgment should be affirn 
with costs. 


Parker, P. J., and SmirH and Cu 
JJ., concur. 


HovucutTon, J. (dissenting). I diter 
from my associates upon the proposi- 
tion that there was sufficient evidence 
authorizing the trial court to find that 
the plaintiff was not a bona fide holder 
for value of the note in question. On 
the contrary, it seems to me that the 
uncontradicted evidence shows thie 
plaintiff to be such holder. 

The case was evidently tried upon 
the theory that the discounting of the 
noteand placing it tothe credit of Wilson 
on plaintiff’s books was sufficient to es- 
tablish that plaintiff paid value. I agree 
that this was not enough to establish that 
fact. But incidentally, through its cash- 
ier, whose evidence was uncontradicted, 
the plaintiff proved that on the 6th of 
August, between 1o and 11 o'clock, 
Wilson obtained the discount of the 
note in suit, together with five other 
notes, and that the proceeds of all of 
them were credited to him before that 
hour. The proceeds of the note in suit 
were $2,121.90, and the aggregate pro- 
ceeds of the other five notes were 
$1,064. 24; the plaintiff giving him credit 
at that time for $3,186.14. The witness 
further testified that at the close of the 
bank on that day there remained to his 
credit in the bank $1,264.16. Wilson 
died the following morning before 
banking hours, and two small checks 
were paid out of this balance, which 
are not taken into consideration. The 
cashier was unable to state which checks 
were first paid on the day before 
Wilson’s death, and it is apparent from 
the reading of the evidence that such 
checks as were paid were in court and 
exhibited to him on his examination. 
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t is upon the interpretation of this 
evidence that | differ from the majority 

‘the court. It seems to me that by 
fair interpretation it must be said that 
the bank, in due course of business, 
before it had any notice of the infirm- 
ity of the note in question, paid out for 
Wilson the difference between the bal- 
ance of $1,264.16 remaining at his death 
and the $3,186.14 credited to him on 
the same day. Evenif it be assumed 
that the proceeds of the five small notes 
were first paid, still the plaintiff had 
paid out nearly $900 of the proceeds 
of the discount of the notein suit; and, 
under section 93 of the negotiable in- 
struments law, it became a bona fide 
holder to that extent, at least, before it 
received any notice of infirmity in the 
instrument. 

Butit is said that the showing of a de- 
posit of $3,100 and a balance of $1,200 
on the same day at the close of banking 
hours does not establish the fact that the 
bank paid out the money upon Wilson's 
order or for hisbenefit. Itseemsto me, 
no other interpretation can be put upon 
it. It certainly cannot be presumed 
that the bank officers misappropriated 
the money or defrauded Wilson of it, 
for fraud or larceny cannot be presum- 
ed. Nor can we presume that the 
plaintiff falsified its books. Upon the 
deposit by acustomer of asum of money 
ina bank, the relation of debtor and 
creditor is created, and the bank agrees 
to discharge the indebtedness by pay- 
ing the checks of the depositor. This 
is the ordinary and usual course of 
business. The courts have long taken 
judicial notice of the general course of 
business, including the universal prac- 
tice of banks. Merchants’ National 
sank of Whitehall v. Hall, 83 N. Y. 
345; Hutchinson v. Manhattan Co., 
150 N. Y. 256. It therefore seems right 
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to presume that the $900 was paid out 
in due course of business and by check. 

It is further claimed that this amount 
may have been applied upon past-due 
notes held by the bank against Wilson, 
or upon an overdraft made by him. 
There is no evidence that either one of 
these existed. But if we assume that 
in the usual course of business the plain- 
tiff did have past-due notes of Wilson 
it had the right to pay them, if they 
were payable at his banking house, with- 
out any express direction from Wilson, 
because the making of a negotiable note 
payable at a particular bank is equiva- 
lent to authorizing such bank to pay it 
out of the moneys of the maker. Griffin 
v. Rice, 1 Hilt. 184; A®tna National 
Bank v. Fourth National Bank, 46 N. Y. 
88; Manderville v. Union Bank, 9 
Cranch, 9. No further agreement, 
therefore, was necessary, because the 
making of the note payable at the bank 
in the first instance was a sufficient re- 
quest that it be paid. Even if a note 
were not payable at the bank, still it 
would seem that the bank was at liberty 
to apply the moneys of the depositor to 
the payment of such note as it owned. 
In Straus v. Tradesmen’s Nat. Bank, 
122 N. Y. 382, Bradley, J., says: 

‘‘As a rule, a deposit made in a bank 
by a person on general account becomes 
its fund, and the relation between the 
depositor and the bank is that of debtor 
and creditor; and, in the absence of 
any agreement to the contrary, the 
bank is at liberty to apply the money 
upon a demand due to it from the de- 
positor.”” 

While I do not think it can be presum- 
ed that Wilson had any overdraft at 
the time of making his deposit, for it 
is irregular and unauthorized banking 
to permit it, and a species of fraud on 
the part of the depositor to create it 
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(Morse on Banking [2d Ed.] 374), and 
every officer of a national bank is pro- 
hibited from certifying a check under 
such circumstances (Rev. St. U. S. § 
5208), yet, if there were an overdraft, 
it was a simple loan, payable absolutely 
and in full (Payne v. Freer, 91 N. Y. 
48). 

What would be the effect of a drawer 
making a general deposit after having 
thus overdrawn his account? Would 
he not be presumed, without any ex- 
press direction, to intend to pay his 
over-draft? In the general course of 
business, he would know that instantly 
upon making his deposit the amount 
of his overdraft would be taken out, 
and he credited with the balance. This 
must be the legal effect of the transac- 
tion. 

If the plaintiff thus paid any such 
pre-existing debts upon the purchase of 
the note in question, it became a pur- 
chaser for value, under section 51 of 
the negotiable instrumentslaw. To the 
extent of the $900, at least, which the 
plaintiff paid out before it had notice 
of any infirmity of the note in suit, it 
was a bona fide holder, and the evi- 
dence did not warrant the trial court 
in finding to the contrary. I therefore 
dissent from an affirmance of the judg- 
ment. 


STOCKHOLDER’S RIGHT TO IN- 
SPECT NATIONAL BANK’S 
BOOKS. 





Stockholder’s right to make copy of stock list 
denied where his object is to obtain names of 
stockholders for trading purposes. 





Lorge v. Consolidated National Bank, New York Supreme 
Court, March 27, 1905. 


Application by Joseph W. Lorge, a 
stockholder, for a mandamus to compel 
the Consolidated National Bank to per- 
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mit him to make a copy of the entries 
in its stock books. Denied. 


Joseph W. Lorge, a stockholder, was 
the owner of ten shares of stock of the 
Consolidated National Bank. He called 
at the bank several times and demanded 
to see the stock book. He was permit- 
ted to do so, but was not permitted to 
copy the entries, and when he attempt- 
ed to do so, the book was taken from 
him. He was asked by the bank offi- 
cials why he wanted to copy the list, 
and he replied that he wanted it to as- 
sist him in trading operations in the 
stock. 

The national bank act provides (sec. 
5210 U. S. Rev. St.): ‘*The president 
and cashier of every national banking 
association shall cause to be kept at all 
times a full and correct list of the names 
and residences of all the shareholders 
in the association, and the number of 
shares held by each, in the office where 
its business is transacted. Such list 
shall be subject to the inspection of all 
the shareholders and creditors of the 
association, and the officers authorized 
to assess taxes under state authority, 
during business hours of each day in 
which business may be legally trans- 
acted. A copy of such list, on the 
first Monday of July of each year, veri- 
fied by the oath of such president or 
cashier, shall be transmitted to the 
comptroller of the currency.” 

Lorge applied for a writ of manda- 
mus to compel the bank to permit him 
to copy the stock list. His counsel 
contended that under the law the bank 
is compelled to grant any stockholder 
who demands it, an ‘‘inspection”’ of the 
stock book, and this right includes the 
right of any stockholder to make acopy 
of the entries if he so desires. The 


bank’s contention was that the purpose 








for which the stockholder wanted a 
copy of the list, namely, for trading 
purposes, was not one which would en- 
title him to inspection and copy. Such 
a use of the stock book, it was contend- 
ed, would be a perversion of the law 
and an infringement on the rights of 
other stockholders, since the only bene- 
fit would be to the stockholder person- 
ally. The applicant having admitted 
that he wanted a copy of the list for 
trading purposes, the application was 
denied. 

McCall, J., who heard the applica- 
tion, remarked that the writ would be 
refused for such a purpose. He stated 
that he did not consider that, in grant- 
ing permission to inspect the stockbook, 
the law contemplated extending the 
privilege to the limit desired. 

No written opinion was handed down. 


BANK MERGER. 


Right of enforcement of guaranty not ‘affected. 





Bank of Long Island v. Young, N. Y. Supreme Court, 
Appellate Division, Second Dept., January 27, 1905 


The Bank of Jamaica was merged in 
the Bank of Long Island under the 
provisions of the Banking Law. Action 
was brought by the Bank of Long Island 
upon a guaranty which had been execu- 
ted to the Bank of Jamaica. 

Held: Banking Law, § 37, as amend- 
ed by Laws 1895, p. 223, ¢c. 382, pro- 
vides that on the merger of any cor- 
poration in the manner prescribed, all 
the rights and interests of the corpora- 
tion merged, in property and things in 
action, shall be deemed to be transferred 
to the merging corporation without any 
other deed or transfer, and the latter 
corporation shall hold the same in the 
same manner asif the corporation merg- 
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ed should have continued to retain title 
and transact the business of such cor- 
poration; and section 38, asamended by 
Laws 1900, p. 428, c. 199, provides that 
the rights of creditors and others having 
relations with the merged corporation 
shall not be impaired by any such mer- 
ger. Hence where defendant was lia- 
able on a guaranty to a bank which 
was subsequently merged under such 
act in plaintiff bank, plaintiff, by virtue 
of the statute, acquired the right to en- 
force the guaranty. 


MAKER’S LIABILITY 
DORSER. 


TO IN 





Where indorser pays note, he can recover from 
maker, although note not protested. 





McGowan vy. Hover, New York Supreme Court, Trial Term, 
Washington County, October, 1904 





Spencer, J. The complaint alleges 
that the plaintiff was an accommoda- 
tion indorser upon the defendants’ note 
for the sum of $500; that when the note 
became due the defendants refused to 
pay, and that ‘‘plaintiff was compelled 
to pay the owner and holder of said 
note the sum of $300, at which sum 
plaintiff's liability on said note was 
settled by compromise, no part of which 
has been paid to plaintiff by defend- 
ants.” The defendants rest their de- 
murrer upon the ground that the com- 
plaint fails to allege that the plaintiff be- 
came liable upon the note by reason of 
the same having been duly protested; 
that it must be assumed that it was not 
protested ; and that, therefore, plaintiff 
was not liable upon the note, and his 
payment of money thereon was volun- 
tary, and may not be recovered. The 
diligence of counsel has failed to cite 
any decision in this state directly in 
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point, but I am of the opinion that the 
indorser is at liberty to pay the note 
upon default of the maker, whether pro- 
tested or not. Eaton & Gilbert, Com. 
Paper, c. 9. Iam also of the opinion 
that, in order to recover against the 
maker for such payment, the indorser 
need not allege protest. Protest is re- 
quired for the benefit and protection of 
the indorser, and, whether performed 
or not, does not in any way affect the 
liability of the maker; and hence he 
may not be heard to allege failure of 
protest when the indorser, who has 
paid, brings action against him to re- 
cover forsuch payment. ‘‘Money paid 
by an indorser to an indorsee is not for 
the benefit of the maker, but rather to 
protect the indorser’s contract with the 
indorsee; and it operates as a purchase, 
and not as a payment, so far as con- 
cerns the maker, and cannot be taken 
advantage of by him.” 7 Cyc. 1021, and 
cases there cited. 


CHECK DEPOSITED AND LOST. 


Check deposited by payee credited as cash—Lost 
in mail by bank—Depositor’s liability held to 
be that of indorser and discharged by bank’s 
negligence in making inquiry and demanding 
payment upon a copy—Depositor’s liability not 
revived by indorsement of duplicate check a 
month later, which was dishonored. 


Aebi v. Bank of Evansville, Supreme Court of Wisconsin, 
January 31, 1905 

A indorsed a check payable to his order and 
deposited it in the E bank, which credited it to 
him as cash. The E bank mailed the check to 
the B bank, 17 miles distant, upon which it was 
drawn. Ten days later, not hearing from the B 
bank, it sent a card of inquiry to which no reply 
wes received. Several days later it telephoned 
the B bank and learned the check had not been 
received; after waiting several days more, it again 
telephoned with like result. Not until a month 
after its receipt, did it request A to obtain a du- 


plivate. A procured the checkdrawer to issue a 


LAW JOURNAL. 


duplicate, which the latter mailed to the EF 
and A called and signed the check. The 
cate, when presented, was refused payme: 
cause the drawer had absconded and the ban! 
appropriated his balance to a debt due it. D 
the month between the time the origina 
was deposited and the duplicate obtaine: 
checkdrawer was in good credit with the B 
his balance being usually nearly sufficient f 
amount of the check, and on certain days ex 
ing that amount. 

Held: The E bank cannot charge the a 
of the check toits depositor, A. The bank, « 
ing the check as cash, became owner, a 
depositor’s liability that of indorser, to hold 
under the Negotiable Instruments Law, req 
presentment in a reasonable time, which rm 
able the 
excuse, required a forwarding of the check to 
place of payment at latest the day following its 
receipt and presentment there not later than the 
day following its receipt at the place of payment 


time, in absence of circumstanc 


Even if it be conceded the bank was not negligent 
in mailing the check direct to the drawee, and 
loss in the mail was a circumstance of excuse, thy 
bank is excused only so long as, consistently with 
reasonable diligence, it was prevented from pre- 
senting the check. In this case the bank was neg 
ligent in not sooner making inquiry, and making 
demand upon a copy of the check. 
was therefore discharged. 


The indorset 


Further held, the indorser’s co-operation in ob 
taining a duplicate was not a waiver of the bank’s 
neglect or a renewal of his liability. 


Appeal from Circuit Court, Rock Co. ; 
B. F. Dunwiddie, Judge. 


Action by Albert Aebi against Bank of 
Evansville. From a judgment for plain- 
tiff, defendant appeals. Affirmed. 


Albert Aebi, a farmer near Evans- 
ville, kept an account in the Bank of 
Evansville. It was accustomed to re- 
ceive checks payable to his order upon 
the faith of his indorsement, and credit 
them to him as cash, and collect them 
without charge, and in case of dishonor 
to charge the checks back to him on his 
account. 

On September 14, 1901, Aebi received 
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. check dated August 31, 1901, from one 
Speich, a cheese dealer at Brodhead, 
upon the bank at that city, 17 miles 
distant from Evansville, with daily mail 
vetween these places. This check, on 
September 21st, he indorsed and de- 
posited with the bank, and was given 
credit forit as cash. The bank on the 
same day mailed it to the Brodhead 
Bank for payment and remittance; 
heard nothing from it, and gave no 
further attention to it for about 10 days, 
when a card of inquiry was sent, to 
which no reply was received. After 
waiting several days longer, the Evans- 
vill Bank's cashier telephoned to the 
srodhead Bank, and learned that no 
check had been received; and 
waited still several days,and telephoned 
receiving the same informa- 
It was proposed that the Brod- 
head cashier ask Speich for a duplicate. 

Not until October 19th did the Bank 
of Evansville notify Aebi that the 
check was not paid. Then the assist- 
ant cashier asked him to apply to Speich 
for a duplicate, which he consented to 
do when opportunity presented. He 
accordingly saw Speich on the 21st of 
October, who wrote out a duplicate 
check, payable to Aebi, dated same as 
former, marked ‘‘duplicate,” and with 
notation, ‘‘Original not payable,” and 
mailed it to the Bank of Evansville. 
On the following day that bank wrote 
to Aebi ‘‘tocall and sign check when in 
town.’’ On October 25th he called, and, 
at the request of the bank, wrote his 
name on the back of the duplicate check. 
The check was then sent to the Brod- 
head Bank, reaching there October 26th, 
and was refused, Speich having about 
that time absconded, leaving a bank 
balance of about $400, which was ab- 
sorbed by the Brodhead Bank by charg- 
ing up a note to him. 


such 


again, 
tion 


During the time from September 21st 
to October 25th Speich persistently had a 
balance at the Brodhead bank, except 
for a day or two, when there wasa few 
dollars overdraft, and seems to have 
been in good credit in that bank, for 
they discounted his note on one or more 
occasions. The balance was usually 
less than the amount of his check, but 
frequently only by a few dollars. On 
several days, however, between Sep- 
tember 21st and October roth, the 
balance exceeded the amount of the 
check, to wit, on October 1, 3, 9, 10, 
14, and 17th. 

During that interval, to wit, on Sep- 
tember 28th and October 2sth, the 
Bank of Evansville twice balanced up 
Aebi’s passbook containing the credit 
for this check, and showing a balance 
in his favor made up in part thereof; 
but on the 28th of October wrote Aebi 
that the check was dishonored, and 
Speich had run away, saying, ‘‘Please 
call at bank and attend to same.” 

On November 1 2th the Bank of Evans- 
ville charged up in Aebi’s account and 
on his passbook the amount of said 
check. On the following day Aebi pre- 
sented a check for the exact balance 
which would be to his credit without 
charging up said Speich check, and 
demanded payment thereof, which the 
bank refused, offering to pay him the 
balance after deducting the Speich 
check. 

This action was brought to recover 
such entire balance. The court found 
the facts substantially as stated, and, as 
conclusions of law, that the check upon 
its deposit became the property of the 
Bank of Evansville, and that the failure 
of the bank to present for payment and 
notify Aebi had discharged him as in- 
dorser. ‘The court seems to have re- 
fused to pass on the effect, by way of 
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waiver, of Aebi’sindorsing the duplicate 
check on October 25th, for the reason 
that no waiver was pleaded. Judg- 
ment was entered for Aebi for the 
amount demanded, from which the 


Bank of Evansville brings this appeal. 


Donce, J. We have no doubt of the 
correctness of the court’s finding of 
fact that by the general indorsement 
of the check in question, its acceptance 
by the bank, and the credit of the 
amount as cash to the plaintiff in his 
general account to be checked against 
as he saw fit, with nothing to qualify 
the effect of such acts, the bank became 
the owner of thecheck, as distinguished 
from a mere agent to collect the same 
on behalf of the plaintiff. All of the 
acts above recited prima facie indicate 
the discount and completed transfer of 
the check. Shawmut Bank v. Manson, 
168 Mass. 425; Taft v. Bank, 172 Mass. 
363. Only by clear evidence could a 
contrary significance be accorded them. 
There is no such evidence sufficient to 
constitute a clear preponderance such 
as would be necessary to warrant us in 
disagreeing with this finding. Such 
being the transaction, the right of the 
defendant to charge back the amount 
of this check or to collect from the 
plaintiff, is only that resulting from the 
relation of indorsee and indorser. 

The rules governing that relation are 
familiar, and largely now codified in 
our Negotiable Instrument Law of 
1899, p. 681,c. 356. In order tocharge 
indorser upon a check or inland bill of 
exchange payable on demand, present- 
ment must be made by the holder with- 
in a reasonable time after it comes to 
his possession. Section 1684-2. Such 
reasonable time is not fixed by statute, 
but by consensus of authority, in ab- 
sence of special circumstances of excuse, 
is limited to the next business day, or, 
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if the bank upon which the chec! 

drawn is at another place, the check 
must be forwarded to the place of pay- 
ment on the next business day, and 
presented at latest upon the day fol- 
lowing its receipt at the place of pay- 
ment. Gifford v. Hardell, 88°Wis. 538, 
Lloyd v. Osborne, 92 Wis. 93: Grange 


v. Reigh, 93 Wis. 552. The check in 


_ question never was presented for pay- 


ment until October 25th or 26th, and 
clearly, by such delay, the indorser was 
discharged, unless such delay was ex- 
cused. 

The only excuse suggested is the 
loss of the check. If it be conceded 
that the defendant was guilty of no 
negligence in adopting the United 
States mails asa method of transmis- 
sion, nor in sending the check direct to 
the bank upon which it was drawn, thus 
taking chances of acquiring prompt 
knowledge whether it was honored or 
dishonored when it reached the payee, 
nevertheless it is excused from making 
presentment and demand only so long 
as, consistently with reasonable dili- 
gence, it was prevented by the loss of 
the check. Section 1678-11. Negotia- 
ble Instrument Law. It would seem 
extremely doubtful whether defendant 
could claim, in the exercise of due care, 
to have been so prevented even during 
the 10 days which it waited after mail- 
ing the check before making any in- 
quiry about it and before learning of 
its loss. By ordinary course of mail 
the check should have reached the 
Brodhead Bank as early as the 23d, 
and, unless there was some difficulty, 
plaintiff should have been notified of its 
payment or refusal at least as early as 
the 24th of September. 

We shall not deem it necessary to 
decide whether it was not the duty of 
the defendant to make inquiry immed- 
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iately upon failure to receive such noti- 
fication in such ordinary course of mail. 
Even if that were not so, it did receive 
notice of the failure of the check to 
reach its destination some time about 
the 1st of October. Upon learning 
that its attempted presentment by mail 
had failed, and that the check was lost, 
at least for the purposes of immediate 
presentment, defendant had the oppor- 
tunity and owed the- duty to at once 
make substitution, presentment, and 
demand by means of a copy or sufficient 
description of the check, and in case of 
nonpayment to give notice to the in- 
dorser. Smith v. Rockwell, 2 Hill, 
482; Hinsdale v. Miles, 5 Conn. 331; 


Negotiable Instrument Law, supra, § 
Surely reasonable diligence 
would have enabled presentation long 
before October rgth. 

While the effect of the failure to pre- 
sent for payment and to give notice of 


1681-17. 


dishonor within a reasonable time ab- 
solutely discharges the indorser with- 
out proof of damage or injury to him, 
it may be pointed out that in this case 
damage is quite obvious. The defend- 
ant having affirmatively learned of the 
loss of the check somewhere about 
October 1st, it appears that on the rst, 
the morning of the 2d, and on the 3d 
of October, Speich had a bank balance 
more than sufficient to meet this check; 
hence a prompt presentment at any 
one of those times would in all proba- 
bility have secured its payment. But, 
if that were not so, Speich was in active 
business, and in apparent credit to an 
amount more than sufficient to satisfy 
such demand up to about October 23, 
and, had plaintiff been promptly noti- 
fied on or about October 1st of either 
the loss or the dishonor of the check, 
he would have had opportunity to make 
demand, and probably to secure pay- 
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ment from the maker. 
Bank, 59 N. Y. 485. 

From the foregoing no conclusion is 
possible save that long prior to October 
19th, when defendant informed him of 
the loss of the check, plaintiff had been 
discharged from liability thereon as in- 
dorser. But it is urged that by co- 
operating at the request of the defend- 
ant in obtaining a duplicate in order 
that the same might be used in lieu of 
the original he waived the previous 
omissions on the part of the defendant, 
and renewed his liability. Having 
been entirely discharged, any renewal 
of his liability must be by new con- 
tract. Tebbetts v. Dowd, 23 Wend.379; 
Knapp v. Runals, 37 Wis., 135. 

The question therefore arises whether 
the transaction detailed in the evidence, 
about which there is no substantial dis- 
pute, amounted to a contract on the 
part of the plaintiff to assume a new 
liability as-indorser on Speich’s new 
check. Doubtless, when a check has 
been lost or destroyed, so that the payee 
or his assigns has not received the 
money thereby ordered paid, the drawer 
may give a new and independent check, 
treating the old transaction as canceled, 
and in that case the rights and liabilities 
of all parties may be as if the new check 
were given upon any other considera- 
tion. Equally, however, the parties 
may proceed on the purpose of merely 
supplying written evidence of the form- 
er transaction, to take the place of that 
lost, simply to facilitate proceedings or 
perfect records. In that case no new 
contract is made. All rights grow out 
of the original transaction or contract, 
and are exactly the same as if such 
transaction were proved orally, instead 
of by the new or duplicate written evi- 
dence which the parties have supplied. 
In the latter case the equitable assign- 


See Shipsey v. 
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ment worked by a check under Wiscon- 
sin decisions prior to the new statute 
would be complete from the original 
date—-just as in the case of a lost deed 
the making of a duplicate would not 
change the time of transfer of title nor 
make any new covenants of warranty. 
Hence the giving of a new check after 
loss or destruction of a former one is of 
itself alone ambiguous, and may evince 
intent to enter into new relations, or 
merely supply evidence of those already 
existing, according to the surrounding 
circumstances. The dating back of the 
new check to correspond with the lost 
one and marking it ‘‘ Duplicate” tend 
to indicate the latter purpose, for they 
are wholly immaterial to the mere pur- 
pose of enabling the holder to obtain the 
money which he failed to get on the first 
check, and, being unusual, are signifi- 
cant. In Benton v. Martin, 31 N. Y. 
382, it was held that the extrinsic facts 


accompanying the giving of a duplicate 
draft indicated an intent to assume new 


liabilities Later, in the same case, 
other extrinsic facts were shown, and 
held to establish the contrary intent, 
and the drawer was held discharged by 
omission to seasonably present the origi- 
nal. 40 N. Y. 345; 52 N. Y. 570. In 
these latter decisions it is strongly sug- 
gested that the word ‘‘Duplicate” upon 
the second instrument tended to refute 
any purpose to make a new contract, 
and some other evidence of such pur- 
pose would be necessary. In Moody v. 
Mack, 43 Mo. 210, the obtaining and in- 
closing a duplicate was held ineffective 
to excuse failure to notify an indorser. 

In the case at bar there is certainly 
nothing, except the obtaining and in- 
dorsing of the new check, to prove an 
intent on part of either plaintiff or de. 
fendant that the latter should assume 
any additional responsibility. All the 
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evidence indicates that the duplicate 
was deemed to be needed by the ‘yank, 
rather than by defendant, for the first 
attempt to obtain it was through its 
correspondent at Brodhead; and when 
it did request plaintiff to communicate 
with Speich it apparently conveyed the 
impression that it .was asking of him a 
favor in its own behalf. He did not 
understand that he was interested, or 
that his credit for the amount was sub- 
ject to be lost, upon any contingency. 
Speich also evidently had the same 
idea, for he mailed the duplicate direct 
to the bank instead of giving it to the 
plaintiff, as would have been natural 
had either of them supposed his inter- 
est was to be affected or convenienced 
by the transaction. Of course, plain- 
tiff’s indorsement was just as essential 
to make the paper a duplicate of that 
which had been lost as to give formal 
rights upon the new instrument, if such 
it were. No entry was made on the 
bankbooks to indicate any change in 
plaintiff's liability. We cannot escape 
the conviction that the new paper was 
intended by all parties to be what it 
was so industriously marked, namely, 
a fac simile and duplicate of the former, 
identical in essence, operation, and 
legal effect (State ex rel. v. Graffam, 
74 Wis. 643, 647); that when the bank 
obtained it, all parties were placed in 
exactly the same situation in fact and 
in law as if the original had that day 
come back toit through return of the 
lost letter, and therefore that no new 
promise or waiver of past neglect was 
made. 

Another consideration which ob- 
structs any implication of waiver or 
new promise by plaintiff is absence of 
knowledge on his part of the facts upon 
which his discharge from liability rest- 
ed. No information was given him as 
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to when the loss of the check was dis- 
covered, or whether a due presentment 
had been madeorrefused, Only when 
an indorser is informed of all the ma- 
terial facts is a new promise of liability 
to be implied from acts which other- 
wise might justify it. Lowv. Howard, 
1o Cush. 159; Hamilton v. Lumber Co., 
95 Mich. 436. 

From the foregoing discussion must 
result the conclusion that plaintiff was 
fully discharged from any liability to 
defendant upon the check in question, 
and was entitled to recover his deposit 
balance without deduction of theamount 
of that instrument. 

Judgment affirmed. 


FIDELITY BONDS—RIGHT OF 
SUBROGATION. 


Bond guaranteeing fidelity of employe of cus- 
tomer of bank—Employe appropriating em- 
ployer’s funds by raised checks—Bonding com- 
pany, paying loss to employer, has ro right to 
be subrogated to latter’s cause of action against 
bank, if he had one. 


American Bonding Co. of Baltimore v. First National Bank 
of Covington, Court of Appeals of Kentucky, 
March 1, 1905. 


The employe of a customer of a bank defrauded 
his employer by appropriating money by means 
of raised checks on the bank. 


A bonding com- 
pany, for valuable consideration, had guaranteed 
the fidelity of the employe to the employer, and 
the employer obtained judgment for the 
against the bonding company. The bonding com- 


loss 


pany, in this action, sues the bank for the amount, 
claiming the right to be subrogated to the rights 
of the employer against the bank. 

Hy ld 


bank was liable to its customer, the employer, the 


Irrespective of the question whether the 


bonding company has no right of subrogation or 
cause of action against the bank. 


Action by the American Bonding 
Company of Baltimore against the 
First National Bank of Covington and 
another. Dismissed. 
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Nunn, J. This case grew out of the 
case of the Champion Ice Mfg. & Cold 
Storage Co. v. American Bonding & 
Trust Co. 25 Ky. Law Rep. 239. Upon 
a return of that case to the lower court 
a judgment was rendered in favor of 
the ice company against the bonding 
company for $500, the amount lost by 
the conduct of the agent who had been 
guaranteed by the bonding company. 
Upon the payment of the judgment 
the bonding company then brought this 
suit against the bank for the amount 
which itis claimed Weitkamp, the agent, 
succeeded in appropriating by means of 
raised checks. The bonding company 
sued the ice company with the bank 
and seeks to be subrogated to the rights 
of the ice company as against the bank. 

We deem it unnecessary to pass upon 
the question as to the liability of the 
bank to the ice company for the amount 
lost by reason of the fraudulent conduct 
of Weitkamp, the agent of the ice com- 
pany. 

It appears that the bonding company, 
for a valuable consideration, had guar- 
anteed the fidelity and honesty of the 
agent, Weitkamp—in other words had 
become his surety—and had agreed, 
for thisconsideration, to pay any losses 
sustained by reason of the dishonesty 
of Weitkamp. In view of these facts, 
we cannot understand upon what princi- 
ple of equity the bonding company here 
is entitled to be subrogated. In Stewart 
v. Commonwealth, 104 Ky. 489, accom- 
modation sureties of a clerk, who had 
been compelled to refund to the state 
money fraudulently collected of it by 
reason of the fraudulent acts and forged 
certificates of the clerk, sought to re- 
cover of one Stewart, the person who had 
received the money from the state as 
the assignee of the clerk. They claim- 
ed that as the Commonwealth had a 
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cause against Stewart for the money 
wrongfully paid him on these forged 
certificates, and as they had been com- 
pelled to pay this money to the state, 
they should be subrogated to the rights 
of the Commonwealth as against 
Stewart. The court held they had 
no such right. The principles enunci- 
ated in that case settled the one at bar. 


ATTACHMENT OF DEPOSIT. 


Where money received from life insurance is ex- 
empt from execution, it remainsexempt though 
deposited in bank. 


Holmes vy. Marshall et al., Supreme Court of California, 
January 17, 1905; rehearing denied February 16, 1905. 


Annie J. Jenkins received the pro- 
ceeds of certain life insurance policies, 
upon the death of her husband, whose 
life was insured, and deposited them in 
a bank. She checked against the ac- 
count from time to time. A consider- 
able balance remained when the deposit 
was attached in an action against her. 

The statute of California exempts 
from execution ‘‘all moneys, benefits, 
privileges or immunities accruing or in 
any manner growing out of any life in- 
surance, if the annual premiums paid 
do not exceed $500.” 

The question for decision was whether 
the deposit was subject to the debts of 
Annie J. Jenkins or exempt from execu- 
tion against her. 

The creditor contended that, by the 
deposit of the money in the bank, the 
money lost its identity, and that there- 
after the bank owed Annie J. Jenkins 
the money; that the debtor thus volun- 
tarily parted with the money which was 
exempt, and acquired in lieu thereof 
a credit due by the bank. The court 
holds the deposit exempt. Concerning 
the creditor’s contention, it says: 

‘* Such construction would seem to be 


LAW JOURNAL. 


unreasonable, and no authority is cited 
which supports it. It is true that, in 
one sense, by the deposit, the relation 
cf debtor and creditor was created as 
between the bank and Mrs. Jenkins, but 
she put the exempt money in the bank. 
She expected to, and did, draw it ; 
she needed it. The bank did not give 
her the identical pieces of money that 
she deposited, but it gave her, as she 
drew upon it, money equal in value and 
kind. She was not required to keep the 
money buried, or in her stocking, in 
order to have it remain exempt. If 
the theory contended for is correct, she 
could not have paid a $5 grocery bill 
with a$zopiece, receiving $15 in change, 
without the risk of having the $15 at- 
tached. The law does not require such 
absurdity.” 


BANK’S PROMISE TO PAY DRAFT 
ON CUSTOMER. 





Bullard Bros. v. Bank of Madison, Supreme Court o 
Georgia, December 21, 1904. 





A promise by the cashier of a bank, 
made without consideration to the 
drawer of a draft, to pay the same out 
of funds of a customer on whom the 
draft is drawn, and who has been cred- 
ited with the proceeds of negotiable 
paper which he, as owner, transferred 
to the bank, is not enforceable against 
the bank unless the customer assents 
that the bank shall make such an ap- 
plication of the funds so placed to his 
credit. 


ACCEPTANCE OF BILL OF EX 
CHANGE. 





Drawee not liable upon unaccepted bill, under the 
Negotiable Instruments Law. 


Wadhams vy. Portland V. & Y. Ry. Co., Supreme Court of 
Washington, February 17, 1905. 


Wadhams sued the Portland, Van- 
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cover & Yokima Railway Company, al- 
leging in substance, that the Western 
Construction Company did work for 
the railroad company under contract; 
that thereafter it issued and delivered 
to Wadhams its written order and as- 
signment for $1,708.60, due it by the 
railroad company; that Wadhams pre- 
sented the order to the railroad com- 
pany and demanded payment; that the 
railroad company received and accepted 
the order and promised and agreed with 
Wadhams to retain out of the moneys 
due and to become due the construc- 
tion company from the railroad com- 
pany, the sum of $1,708.60, the amount 
of the order; that at the time the order 
was presented, there was money due 
the construction company largely in 
excess of the amount thereof; that 
thereafter, with full notice and knowl- 
edge of the fact that Wadhams was the 
owner of the order and the assignees 
of the construction company to the 
amount thereof, the railroad settled 
with the construction company and 
paid it asum in excess of the amount 
thereof; that Wadhams has frequently 
demanded payment from the railroad 
company, but the latter has withheld 
payment and has not paid the amount 
of the order, or any part of it to him. 

A demurrer to this complaint on the 
ground that it fails to state facts suffi- 
cient to constitute a cause of action is 
sustained by the court. 

Held: Section 127, c. 149 of the laws 
of 1899 (the Neg. Instrm’ts Law) in the 
interpretation of bills of exchange, pro- 
vides that a bill, of itself, does not 
operate as an assignment of the funds 
in the hands of the drawee available 
forthe payment thereof, and the drawee 
is not liable on the bill unless and until 
he accepts the same; and section 132 
defines ‘‘acceptance” in the following 
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language: ‘‘ The acceptance of a bill is 
the signification by the drawee of his 
assent to the order of the drawer. The 
acceptance must be in writing and sign- 
ed by the drawee.” No cause of action 


exists for the reason that the demands 
of the statute have not been met by an 
acceptance of the order in writing.* 


* NoTE.—A drawee may be held as upon an 


acceptance of a bill, although he does not ac- 


cept the same in writing, under a state of facts 
provided for by the following section of the 
N. I. L. (sec. 137 Washington Act): ‘“‘Where a 
drawee to whom a bill is delivered for accep- 
tance destroys the same, or refuses within 24 
hours after such delivery, or within such other 
period as the holder may allow, to return the 
bill accepted or non-accepted to the holder, he 
will be deemed to have accepted the same.” 
But the complaint in this case does not state 
facts which would make out a cause of action 
under this section—it merely alleges that when 
the bill was presented to and payment demanded 
of the railroad company it “received and accept- 
ed said order and promised to pay,” etc.—ED. 


WHAT CONSTITUTES USURY IN 
OKLAHOMA. 


Metz v. Winne, Supreme Court of Oklahoma, September 3, 
1904; rehearing denied January 9, 1905. 


In this case, it is held: 

The law of this territory prohibits the 
taking or contracting for any higher 
rate of interest than 12 per cent. per 
annum, and makes it unlawful to de- 
duct more than one year’s interest from 
the loan in advance, but it is not unlaw- 
ful to compute the interest for the en- 
tire time the loan is to run, and con- 
tract to pay such sum in installments 
of such sums and at such times as the 
parties may by contract agree. 
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DEPOSIT WITH 
BANK. 


INSOLVENT 


A depositor, who deposited cash and checks with 
his bank which failed the same day, two hours 
later, held entitled to recover the cash in full 
from the receiver on the theory that his cash 
had not been used or converted by the bank; 
but as to the deposit of checks, he can only 
share pro rata with the general creditors, be- 
cause the bank used the checks, before it closed, 
to pay debts through the clearing house, and 
the receiver received nothing in exchange for 
them. 


Willoughby v. Weinberger, Supreme Court of Oklahoma, 
February 11, 1905. 


J. Weinberger deposited $80 in cash 
in the Capitol National Bank of Guthrie 
at 11.50 a. m. on April 4, 1904. At 
the time the deposit was made the 
bank was insolvent, and it closed its 
doors at 2.20 p. m. on the same day. 
There was deposited during the day, 
while the bank was open, $12,857.39 
in cash. The bank had on hand in cash 
when it closed, $20,000. 

In an action by Weinberger against 
the receiver of the bank, Held, that in 
the absence of evidence establishing 
that the bank had paid out or convert- 
ed the $80, it will be presumed that the 
bank, in transacting its business on the 
day the deposit was made, used itsown 
money and did not appropriate Wein- 
berger’s money, which had been re- 
ceived by fraud, it being a fraud for a 
bank to receive money when it is in a 
failing condition; and Weinberger was 
entitled to have his claim for such cash 
deposit paid in preference to the gen- 
eral creditors. 

At the time Weinberger deposited 
the $80 in cash, he also deposited checks 
on the different banks of Guthrie with 
the Capitol National Bank, amounting 
in all to $135.42 and all of these checks 
were used by it in settling its account 
with the clearing house; and even after 
transferring and delivering all of these, 
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together with other checks, to the cle: 
ing house, there was still a balance di 
to the clearing house which was settle: 
in another way. 

Held, that as the Capitol National 
Bank, before it closed its doors, used 
the checks to pay a debt owed by it, 
and neither the checks nor any cash or 
property received in exchange for them 
came into the hands of the receiver, 
Weinberger should be denied a prefer- 
ence as to them, and his rights as to 
such checks should be on an equality 
with the general creditors. 


REMEDY ON JOINT AND SEV 
ERAL NOTE. 


Newhall v. Field, Supreme Court of New Mexico, February 
25, 1905. 


The payee of a joint and several note 
may look to either of the joint makers 
for payment, and where one of the 
joint makers dies, is not compelled to 
pursue his remedy against the estate 
of the deceased debtor; nor is his action 
barred against another joint maker be- 
cause the time has expired wherein he 
might have presented his claim against 
the estate for allowance. 


PLEDGE OF NOTE AS COLLAT- 
ERAL. 


Scott v. First National Bank, Court of Appeals of Indian 
Territory, Oct. 19, 1904. 


A creditor to whom a debtor assigns 
a note as collateral, is bound to use 
ordinary diligence to collect the note, 
and, where he fails to do so, and the 
amount is thereby lost by the insol- 
vency of the maker, he is liable to the 
debtor therefor. 
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@ELDOM are we called upon to 
chronicle as well-merited a 
promotion of a bank official 

as that of the advancement of 
Alfred H. Curtis from the cashier- 
ship of the National Bank of North 
America to the presidency. And 
seldom has the election of a bank 
official been received with as much 
approval, notonly among the bank- 
ing fraternity of the whole country, 
but from the extensive acquaint- 
ance of the recipient outside of 
banking circles. Hence it is safe 
to say that Mr Curtis is to-day one 
of the most popular bank officials 
in this country. As evidence of 
this fact one had but to see the 
many hundreds of letters and tele- 
grams, all containing expressions 
of good will and congratulations, 
that were on Mr. Curtis’ desk for 
several days after he had been 
made president. 

After R. L. Edwards, who had 
been president since the merger of 
the Bank of the State of New York 
with the North America, had re- 
signed, it was rumored that one or 
two prominent out-of-town bank- 
ers had been tendered the position. 
But to those who were in authority, 
it was known that Mr. Curtis was 
practically the only man who had 
received serious consideration for 
the position. 

This much can be said of Mr. 
Curtis: noman, whether he be from 
some other city, or from the city of 
New York, is better qualified or 
more capable of managing the af- 
fairs of the National Bank of North 
Americathan he. He has devoted 
his life to the banking business, 
having begun at the bottom of the 
ladder thirty-seven years ago, when 
a boy, as a clerk ina broker's office, 
and he has reached the position he 
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holds to-day strictly upon his merit 
having been advanced through « 
ery grade of a banking instituti 
because of his knowledge and abi! 
ity to go arung higher. He entered 
the Bank of the State of New Yor! 
in 1877, as a clerk, after nine years 
experience in the brokerage busi- 
ness, where he had obtained much 
useful knowledge as to the value of 
securities dealt in on the New York 
Stock Exchange. This knowledge 
has served him in many ways dur- 
ing his banking career. And there 
is no doubt that Mr. Curtis is as 
well versed in the value of collateral 
securities (which are the basis for 
call loans of a Wall Street bank) 
as any bank official in New York. 
In addition to this he is also a thor- 
ough judge of credits. Another 
admirable faculty Mr. Curtis has is 
being able to say “no” without of- 
fending. All of these qualifications 
MAIN BANKING ROOM. are necessary for a bank official to 
possess. 
While Mr. Curtis has just passed 
the soth mile post in life’s journey, 
he is undoubtedly one of the best 
specimens of physical manhood to 
be found anywhere. This can be 
attributed largely to the active in- 
terest he has always taken in out- 
door athletic sports. In 1880, when 
26 years old, he was president of the 
National Association of Amateur 
Athletes of America, which was 
composed of all the athletic clubs 
from New York to San Francisco. 
He became a member of the New 
York Athletic Club in 1872, and 
his name is now the fifth on the 
membership roll of that organiza- 
tion. In 1882 he declined the presi- 
dency of that club, but accepted the 
vice-presidency, and was largely in- 
strumental in inducing William R. 
Travers to take the presidency, 
which marked the beginning of the 
New York Athletic Club’s popular 
and prosperous career, the Club hav- 
ing now upwards of 5,000 members. OFFICERS’ ROOM. 
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Mr. Curtis is the Vice-President of the New 
: ~ , . ‘ - . 
York State Bankers’ Association, and Chairman 


will no doubt be made President of the Associa- 
tion at the coming annual meeting. 

The best evidence that Mr. Curtis’ popularity 
is of the kind that inspires confidence in his 
ability as a banker is the fact_that the deposits 


of the Committee of Arrangements for the com- 
ing convention, which is to be held at Frontenac 
Island in July. 


ALFRED H. CURTIS, President. 


Many who attended the convention at Lake of the bank increased $2,000,000 in the first two 


Champlain in 1904 doubtless remember the 
pronounced success of that meeting, which was 
largely due to Mr. Curtis’ management, and in 
the brilliant social feature of the 
was ably assisted by Mrs. Curtis. 


occasion he 
Mr. Curtis 


weeks after he was elected. 

The other members of the official staff are: 
Charles W. Morse, Vice-President; Henry 
Chapin, Jr., Vice-President; Edward B. Wire, 
Cashier; J. Frederick Sweasy, Assistant Cashier. 
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The name of Charles W. Morse has become 
a familiar one in financial circles. He is the vice- 
president of the Garfield National Bank and the 
Néw Amsterdam National Bank, and a direc- 
tor in the Mercantile National, Gansevoort and 


CHARLES W. MORSE, 


Vice-President. 


Fourteenth Street banks. He recently pur- 
chased control of the Ganesvoort Bank, which 
isa good paying up-town State institution. He 
is also extensively interested in a number of 
successful industrial and transportation enter- 
prises, all of which he has acquired through his 
own personal efforts. It can be said of Mr Morse 
that, notwithstanding he owns the controlling 
interest in a number of banking institutions, 
and is the vice-president of three, he does not, 
in any manner, dictate their policy. In each 
instance he reposes the utmost confidence in 
the ability of the executive officer to manage the 
affairs of the institution. It was through Mr. 
Morse that the most enjoyable event of the en- 
tertainment feature of the American Bankers’ 
convention held in New York last year was 
given, when, following the close of the conven- 
tion, Over 1,200 bankers, their wives and friends, 
were taken to West Point on the most beauti- 
ful river steamer afloat—the C. W. Morse. Mr. 
Morse is a man of strong individuality and 
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pleasing personality, which has made for hii 
host of stanch friends throughout the country 
Henry Chapin, Jr. the other vice-president 
the National Bank of North America, is pro 
ably better known in banking circles through- 
out the entire country than any other man in 
the banking business. He began his banking 
career over forty years ago, having entered the 
Metropolitan Bank in 1864. In 1887, after 
had successfully closed up the affairs of the 
Metropolitan, he accepted the assistant cashier- 
ship of the Third National, and in 1890, he was 
institution. In 1897 he 
made cashier of the National Bank of 
North America, and in 1902, when the Nort 
the Bank State of New 
York were consolidated, he was made vice-presi- 
Few men in the banking business have 
a larger circle of friends or have had a more 


made Cashier of that 


was 
America and of the 
dent. 
honorable career. 


Mr. Curtis 
to the cashiership, has a record of over twenty 


Edward B Wire. who succeeded 


years standing in the banking business. He 


HENRY CHAPIN, Jr., 


Vice-President. 


entered the Bank of the State of New York ia 
1884 as a clerk. Through his energy and ability 
he climbed the ladder of success, filling the var- 
ious positions of clerkship to those of teller and 
loan clerk, and in 1902, when that institution 
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was merged into the National Bank of North 
America, he was given charge of the securities 
department. Subsequently he was appointed 
an assistant cashier, which position he filled so 


EDWARD B. WIRE, 


Cashier. 


successfully that when Mr. Curtis was elected 
president, he was advanced to the position of 
cashier. Mr. Wire possesses an excellent knowl- 
edge of credits, and he enters his new position 
thoroughly equipped to conduct it successfully. 

J. Frederick Sweasy, the assistant cashier, 
has held that position since 1899, three years 
prior to the consolidation with the Bank of the 
State of New York. Mr. Sweasy has had a 
long and honorable career in the banking busi- 
ness, having begun inthe Third National in 1880 
as a clerk. In 1890 he was made assistant cash- 
ier, which position he held until 1897 when the 
Third went into liquidation. then re- 
tained to wind up the affairs of the bank, which 
he did successfully in two years. At the end 


He was 


of this time he was tendered the position he 
now holds. 


Mr. Sweasy is a thoroughly capa- 
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ble and careful bank official and has a host of 
friends. 

Thus the official staff of the National Bank 
of North America is made up of thoroughly ex- 
perienced, competent men, and the outlook for 
its future success is certainly flattering. 

It has a board of directors, among whom are 
some of the leading bankers and business men 
of New York. They are: Henry H. Cook, 
Warner Van Norden, John H. Flagler, William 
F. Havemeyer, Mahlon D. Thatcher, Charles 
W. Morse, Robert M. Thompson, Warner M. 
Van Norden, Oakleigh Thorne, Henry Chapin, 
Jr., Charles T. Barney, Hugh J. Chisholm, 
Ambrose Monell, and Alfred H. Curtis. 

The last statement made on April 8, 1905, 
shows that the deposits on that date were 
$24.193,181. 


J. FREDERICK SWEASY, 


Assistant Cashier. 


The capital of tlie National Bank of North 
America is $2,000,000 while the surplus and 
profits amount to $2,000,000, The total re- 
sources of the bank amount to $29,041,313. 


A. F. W. 
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AMONG THE BANKS. 


The Northern Trust Company, of Chicago, 
has received the plans of the new building 
which they are to erect on the northwest corner 
of Monroe and LaSalle streets. Instead of a 
sky-scraper it has been decided to build an ex- 
clusive bank building, which will be one of the 
handsomest structures of the kind in the coun- 
try. The building will be four stories in height 
and will be occupied entirely by the company. 
The first floor will be devoted to the savings de- 
partment, the second to the banking depart- 
ment, the third to the trust department, and the 
fourth will be used for filing rooms. 

The Fort Dearborn National Bank, of Chicago, 
has increased its capital stock to $1,000,000, 
the increase being paid in April 1o. The 
rapid growth ofthe Fort Dearborn in the past 
two years fully justifies this increase. In a 
comparative statement of deposits, as shown in 
the official reports to the comptroller in the 
second call of each year, for the years 1903-4-5 
respectively, the Fort Dearborn shows a larger 
per cent. of increase than any other banking in- 
stitution in Chicago. On February 6, 1903, the 
deposits were $5,101,091; on March 23, 1904, 
they were $6,687,000, ard March 14, 1905, they 
were $9,349,850—an increase of $4,248,759, or 
nearly 83percent. This reflects much credit 
upon the management. The official staff of the 
Fort Dearborn is composed of thorough, prac- 
tical bankers. They are: 

L. A. Goddard, president; Chas. L. Farrell 
and Nelson N. Lampert, vice presidents ; Henry 
R. Kent, cashier. The capital is now $1,000,000; 
surplus'$100,000, and undivided profits$102,737. 


The American Trust and Savings Bank of 
Chicago, has completed the arrangements for 
the absorbing of the Federal Trust and Savings 


Bank. It is understood that the capital and sur- 
plus of the combined institutions will be about 
$5,000,000 and the deposits will be approxi- 
mately $30,000,000. This will be one of the 
largest trust companies west of New York. 
E. A. Potter will be the president, and T. P. 


Phillips, who has been the president of the Fed- 
eral since its organization, will be vice-president. 

The American Trust and Savings purchased; 
some time ago, the property on the northeast 
corner of Clark and Monroe streets, and it is 
their intention to erect a handsome office build- 
ing, extending along Monroe street to the new 
building of the First National. The work on 
the new building will begin in a short time, and 
it is expected it will be completed in about a year. 


Another important merger has taken place in 
Cleveland. The Euclid Park and the First Na- 
tional are to become one institution on May 1. 
In this instance the absorbing bank keeps its 
title and adoptsthat of theabsorbed. This the 
management of both institutions decided upon, 
as the name First National, is shorter, more 
convenient, and in fact the most desirable 
name for a national bank. The capital of the 
new First National will be $2,500,000; surplus 
$700,000, and the deposits will be approximate- 
ly $19,000,0c0, to $20,000,000. The officers 
are: President, John Sherwin; vice-presidents, 
Thomas H. Wilson, A. B. Marshalland F. J. 
Woodworth; cashier, C. E. Farnsworth; assist- 
ant cashiers, John R. Geary, J. R. Kraus, J. H. 
Caswell, George N. Sherwin, H.R. Sanborn 


and B. A. Bruce. 


Another important merger has_ been com- 
pleted in St. Louis. The American Exchange 
National and the Mechanics National are the 
two institutions that will be combined into one. 
the consolidated bank will be 
Mechanics American National. It will 
capital of $2,500,000, surplus $2,500,000 and 
deposits of about $25,000,000, making it the 
second largest bank in St. Louis. 

Walker Hill, who has been the president of 
the American Exchange since its organization, 
will be the president of the consolidated bank; 
H. P. Hilliard, W. J. Kinsella and E. Catlin 
will be the vice presidents, and L. A. Battaile 
the cashier. The bank will occupy the quarters 
now occupied by the Mechanics. 


The name of 
have a 
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40 doubt it will interest many readers who 
©” have been impressed with the wonderful 
ingenuity which can bring into being a 
machine, that will not only do the work of ad- 
dition heretofore only possible to the human 
brain, but do it far quicker, better and with ab- 
solute accuracy, to know something of the 
creator of such a phenomenal instrument—an 
instrument which, 
in truth, constitu- 
ted his life’s work, * 
for it was not long 
after its successful 
completion and 
operation, that its 
inventor. departed 
this life at the 
early age of 47. 
William Seward 
Burroughs, the in- 
ventor of the Bur- 
roughs Adding 
and Listing Ma- 
chine, was a native 
of New York State. 
During his youth, 
he lived several 
years in Lowell, 
Mich., securing 
much of his edu- 
cation in that vil- 
lage, after which 
his family took 
residence at Au- 
burn, New York. 
His father was an 
expert mechanic 
but,notwithstand- 
ing the son had a 
fondness for mechanics, the father did not wish 
him to follow that trade. Accordingly young 
Burroughs secured a position in a bank at Au- 
burn where his mechanical aptitude led him to 
devise many new systems for the handling of 
accounts. But none too robust, young Bur- 
roughs could not stand the exacting, indoor 
work connected with the position, and at the age 


Inventor of the Burroughs Adding and Listing Machine. 


WILLIAM SEWARD BURROUGHS. 


of 23 he was compelled to relinquish his bank- 
ing career, receiving the cheering information 
from his physician that he could not last long 
unless he went toa warmer climate and lived 
out of doors. 

Then it was that the idea of the adding 
machine first took definite purpose in his brain. 
Choosing for place of residence St. Louis, as 
having a suitable 
climate, Mr. Bur- 
roughs became 
there acquainted 
with Mr. Joseph 
Boyer, to whom he 
confided his as- 
pirations and in 
whose machine 
shop he was 
given the use of 
such tools as 
were there af- 
forded. For sev- 
eral years he 
struggled, finan- 
cially aided at 
times by his St. 
Louis friend, then 
he developed a 
model, showing 
such signs of 
promise as to in- 
terest outside cap- 
ital. His first ma- 
chine, completed 
in seven years 
from the time of 
original concep- 
tion and at a cost 
of many thou- 
sands of dollars, proved faulty and impractica- 
ble; a second machine, after more years of strug- 
gle, met a similar fate; undaunted, the work 
was pursued, until finally, in 1891, success 
crowned his efforts,a perfect machine was manu- 
factured, andthe American Arithmometer Com- 
pany was organized with a capital of $500,000. 

This great boon to humanity—the adding and 
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listing machine—comes, it is seen, as the result 
of a pecular combination of circumstances. 
First, the inventor was a mechanical genius by 
inheritance; but this alone would not have been 
enough to direct his energies to this particular 
work; second, this mechanical genius became 
acquainted, through the banking business, with 
the needs and necessities for improved facilities 
of addition and thus the field was provided for 
the operation of his genius; but even here, had 
he remained in the banking business, the adding 
machine would yet have been unborn, as its 
creation required a life time of concentrated 
effort; so thirdly, the physical cause which com- 
pelled him to leave banking and devote his 
whole time to one fixed mechanical employ- 
ment with a set object in view, constitutes the 
last element of the three-fold combination of 
contributing causes, the absence of any one of 
which would have deprived the banking and 
accounting world of the “Burroughs.” 

The following figures will give an idea of the 
growth of the company’s business from 1891, 
when the first perfect machines were put on the 
market. Of the 1,000 machines manufactured 
between 1891 and 1895 a large number are yet 
in use and judging from expressions from 
owners of them are giving excellent satisfaction. 
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The following five years 4,754 machines 
manufactured and sold. In 1900 1,500 
manufactured and sold; in 1901, 2,121; 
3,162; 1903. 4,455; 1904, 5,088, and this 
the output will approximate 7,000, 

Quite recently, the business having comp\| 
outgrown the capacity of the large plant in 
Louis, the company made a radical chang 
base and has established, at Detroit, Mich., 
far the largest adding machine plant in 
world, covering 59,000 square feet of fac 
floor space, with a “saw tooth” roof flooding 
the entire place with light. 

The company’s product is marketed throug 
selling agencies, one of which is located in each 
of the principal cities of the United States. There 
are 38 sales agents who control 50 branch offices 
Mr. Lloyd Rowlands is the 
sales agent for Michigan. 

Recentiy the company increased its capital 
to $5,000,000 and changed its name to the 
Burroughs Adding Machine Co., thus more 
closely identifying itself with the machine which 


and 150 salesmen. 


it manufactures. 

The officers of the Company are: Joseph 
President; H. Wood, Vice-President ; 
b.G. Chapman, Secretary and Treasurer; Alvin 


Boyer, 


Macauley, General Manager. 


CERTIFIED CHECKS OF STATE BANKS. 


Certified checks of State banks are not notes within the meaning of the act of February 8, 1875, imposing tax of 10 per 


cent. 


on circulation. 


TREASURY DEPARTMENT, 


OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 


S1R:—I have received your letter of the 3d 
instant, relating to a form of certified check 
used by the Bank, on the back of 
which are words making it convertible into 
currency, and submitting the question whether 
the use of checks of this kind for circulation 
would subject them to tax under the provisions 
of sections 19 and 20 of the act of February 8, 
1875 (ch. 36, p. 61, Sup. Rev. Stat., vol. 12, ed. 
1874—1891). 

In reply, you are hereby advised that these are 
not such notes as are contemplated by the sec- 
tions of the statute herein referred to, and that 
therefore the tax of 10 per cent. on the circula- 
tion of these checks cannot be exacted thereunder. 


WASHINGTON, D. C., APRIL 5, 1905. 


This ruling is based upon the opinion of At- 
torney-General Olney, to whom a like question 
was referred by the Secretary of the Treasury 
in November, 1893, and who, in his opinion 
rendered November 21, 1893, based upon de- 
cisions of the Supreme Court of the United 
States therein cited, declared that the act of 
February 8, 1875, imposing tax on the circula- 
tion of notes of State banks, “evidently applies 
only to the case of a promissory note and does 
not cover other negotiable or quasi negotiable 
paper.” (Vol. XX, Opinions of Attorney-Gen- 
eral, pp. 681-2.) Respectfully, 

JOHN W. YERKES, Commissioner. 
Mr. F. R. BARCLAY, Washington, D. C. 
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N.Y. TAX ON STOCK TRANSFERS. 


An act to amend the tax law to provide for a 
tax on transfers of stock. 


1. Amount of tax.—There is hereby 
imposed and there shall immediately 
accrue and be collected a tax as herein 
provided on all sales, or agreements to 
sell or memoranda of sales or deliv- 
eries or transfers of shares or certifi- 
cates of stock in any domestic or 
foreign association, company or cor- 
poration made after the first day of 
June, 1905, whether made upon or 
shown by the books of the association, 
company or corporation, or by any 
assignment in blank, or by any delivery, 
or by any paper or agreement or memo- 
randum or other evidence of transfer 
or sale, whether entitling the holder in 
any manner tothe benefit of such stock, 
or to secure the future payment of 
money or the future transfer of any 
stock, on each hundred dollars of face 
value or fraction thereof, two cents. It 
is not intended by this act, to impose 
a tax upon an agreement evidencing 
the deposit of stock certificates as col- 
lateral security for money. loaned 
thereon, which stock certificates are not 
actually sold, nor upon such stock cer- 
tificates so deposited. The payment 
of such tax shall be denoted by an 
adhesive stamp or stamps affixed as fol- 
lows: In case of sale where the evidence 
of transfers is shown only by the books 
of the company the stamp shall be 
placed upon such books; and where the 
change of ownership is by transfer cer- 
tificate the stamp shall be placed upon 
the certificate; and in cases of an agree- 


ment to sell or where the transfer is by 
delivery of the certificate assigned in 
blank there shall be madeand delivered 
by the seller to the buyer a bill or 
memorandum of such sale to which the 
stamp provided for by this article shall 
be affixed; and every bill or memo- 
randum of sale or agreement to sell 
before mentioned shall show the date 
thereof, the name of the seller, the 
amount of the sale, and the matter or 
thing to which it refers, and no further 
tax is hereby imposed upon the de- 
livery of the certificate of stock, or 
upon the actual issue of a new certifi- 
cate when the original certificate of 
stock is accompanied by the duly 
stamped memorandum of sale. 

2. Stamps; how prepared and sold.— 
Adhesive stamps for the purpose of 
paying the State tax provided or by 
this article shall be prepared by the 
State Comptroller, in such form, and 
of such denominations and in such 
quantities as he may from time to time 
prescribe, and shall be sold by him to 
the person or persons desiring to pur- 
chase the same; he shall make provision 
for the sale of such stamps in such 
places and at such times as in his judg- 
ment he may deem necessary. 

3. Penalty for failure to pay tax.— 
Any person or persons who shall make 
any sale, without paying the tax by 
this article imposed or who shall in pur- 
suance of any sale, deliver any stock, 
or evidence of the sale of any stock or 
bill or memorandum thereof, without 
having the stamps provided for in this 
article affixed thereto, shall be deemed 
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guilty of a misdemeanor, and upon 
conviction thereof shall pay a fine of 
not less than five hundred nor more 
than one thousand dollars or be im- 
prisoned not more than six months, or 
by both such fine and imprisonment at 
the discretion of the court. 

4. Cancelling stamps; penalty for 
Jailure.—In every case where an adhes- 
ive stamp shall be used to denote the 
payment of the State tax provided by 
this article the person using or affixing 
the same shall write or stamp there- 
upon the initials of his name and the 
date upon which same shall be attached 
or used, and shall cut or perforate the 
stamp in a substantial manner, so that 
such stamp cannot be again used ; and if 
any person fraudulently makes use of 
an adhesive stamp to denote the State 
tax imposed by this article, without so 
effectually cancelling or obliterating 
such stamp, such person shall be 
deemed guilty of a misdemeanor, and 
upon conviction thereof shall pay a 
fine of not less than two hundred nor 
more than five hundred dollars or be 
imprisoned for not less (?) than six 
months, or both, at the discretion of the 
court. 

5. Contracts for dies ; expenses, how 
paid.—The State Comptroller is hereby 
directed to make, enter into and exe- 
cute for and in behalf of the State such 
contract or contracts for dies, plates 
and printing necessary for the manu- 
facture of stamps provided for by this 
article, and provide such stationery and 
clerk hire together with such booksand 
blanks as in his discretion may be 
necessary for putting into operation 
the provisions of this article; he shall 
be the custodian of all stamps, dies, 
plates or other material or thing fur- 
nished by him and used in the manu- 
facture of such State tax stamps, and 
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all expenses incurred by him and ur ‘er 
his direction in carrying out the 
visions of this article shall be paid 
to him by the State treasurer from 
any moneys appropriated for such ; 
pose. 

6. [illegal use of stamps; penalty.— 
Any person who shall wilfully remove 
or cause to be removed, alter or cause 
to bealtered, the cancelling or defacing 
marks of any adhesive stamp provided 
for by this article with intent to use the 
same, or to cause the use of the same 
after it shall have been once used, or 
shall knowingly or wilfully sell or buy 
any washed or restored stamp, or offer 
the same for sale, or give or expose the 
same to any person for use, or know- 
ingly use the same or prepare the same 
with intent for the further use thereof, 
or shall wilfully use any counterfeit 
stamp or any forged stamp with intent 
to defraud the State of New York, 
shall be guilty of a misdemeanor and 
on conviction thereof shall be liable to 
a fine of not less than five hundred nor 
more than one thousand dollars, or 
be imprisoned for not more than six 
months, or by both such fine and im- 
prisonment, at the discretion of the 
court. 

7. Power of State Comptroller.—The 
State Comptroller may at any time 
after transfers of stock which by the 
provisions of this article are subject to 
the State stamp tax, inquire into and 
ascertain whether the tax imposed by 
the provisions of this article has been 
paid. For the purpose of ascertaining 
such fact the Comptroller shall have a 
right and it shall be his duty to examine 
the books and papers of any person, 
firm, company, association or cor- 
poration. If from such examination 
the Comptroller ascertains that the tax 
provided for in this article has not been 
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paid he shall bring an action in any 
court of competent jurisdiction for the 
recovery of such tax and for any penalty 
incurred by any person under the pro- 
visions of this article. 

8. Civil penalty; how recovered.— 
Any person who shall violate the pro- 
visions of this article shall in addition 
to the penalties provided, forfeit to the 
people of the State a civil penalty of 
five hundred dollars for each violation. 
The State Comptroller shall bring an 
action in his name as such Comptroller 
in any court of competent jurisdiction 
for the recovery of any civil penalty 
and all moneys collected by him shall 
be paid into the State treasury. 

9. Effect of failure to pay tax.—No 
transfer of stock made after June 1, 
1905, on which the tax is imposed by 
this article, and which tax is not paid 
at the time of such transfer, shall be 
made the basis of any action or legal 


proceedings, nor shall proof thereof be 
offered or received in evidence in any 
court in this State. 

10. Application of taxes.—The taxes 
imposed under this article and the 
revenues thereof shall be paid by the 


State Comptroller into the State 
Treasury and be applicable to the 
general fund, and to the payment of 
all claims and demands which are a 
lawful charge thereon. 

This act shall take effect immedi- 
ately. 

Approved April 19, 1905. 


REGULATION OF PRIVATE 
BANKING IN INDIANA. 


A bill for an act to regulate the business of 
banking by individuals, partnerships and 
unincorporated persons. 

Section 1. Be it enacted by the Gen- 


eral Assembly of the State of Indiana, 
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That every partnership, firm or individ- 
ual transacting a banking business 
within this State or using the word 
bank, banker or banking in connection 
with his or its business shall be subject 
to the provisions of this act. 

Sec. 2. That from and after July 1, 
1905, it shall be unlawful for any part- 
nership, firm or individual to transact 
a banking business in this State unless 
such partnership, firm or individual has 
property of the cash value of at least 
ten thousand dollars. Such property 
shall be in money, bank furniture and 
fixtures or real estate for the conduct 
of the business of such bank, all to be 
set apart and kept good and unimpaired 
for the security of the creditors of any 
such bank, and provided that the banking 
house, real estate, bank, furniture and 
fixtures shall not constitute more than 
one-third in amount and value the en- 
tire capital of such bank. 

Sec. 3. Every partnership, firm or 
individual now transacting or hereafter 
desiring to transact a banking business 
in this State, shall, under oath, file with 
the Auditor of State, a full, complete 
detailed statement of 

First—The name of the bank or pro- 
posed bank. 

Second—A copy of the articles of co- 
partnership and agreement if a co-part- 
nership under which the business of the 
bank is being or is to be conducted, which 
shall be executed and acknowledged 
by all the parties interested therein, 
and at least one of whom shall be at all 
times a resident of the State of Indiana. 
If a banking business is being or is to 
be transacted or carried on by an in- 
dividual such individual shall at all 
times, while in such banking business, 
be a resident of the State of Indiana 
and the statement herein required shall 
so show. 
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Third—The county and city or town 


in which the bank is to be located and 
the business carried on. 

Fourth—The amount of capital paid 
into the business, and to be kept and 
maintained at all times in the business. 

Fifth—A statement that the respon- 
sibility and net worth of the individual 
members of such firm, partnership or 
individual is equal to an amount at 
least double the amount of capital paid 
into such bank as herein provided. 

Sixth—If not disclosed in the partner- 
ship agreement, then the names of the 
officers, agents or employes in the active 
charge of and management of the busi- 
ness of the bank. Every partnership, 
firm or individual now doing a banking 
business in this State shall on or before 
July 1, 1905, file with the Auditor of 
State a detailed statement as provided 
herein. 

Sec. 4. Whenever, after the filing of 
the statement provided in Section 3 of 
this act and the payment to the Audi- 
tor of State of the sum of five dollars, 
and the filing with the Auditor of State 
for the State the oath of some member 
of the partnership, firm or individual, 
that the capital has been paid in as pro- 
vided for and in compliance with Sec- 
tion 3 of this act, then the State Audi- 
tor shall, without unnecessary delay, 
issue to such partnership, firm or indi- 
vidual, a certificate or charter, author- 
izing such partnership, firm or individ- 
ual to transact a banking business. 

Sec. 5. Every bank, partnership, 
firm or individual transacting a bank- 
ing business under the provisions of 
this act shall make to the Auditor of 
State not less than two reports each 
year, according to the form which may 
be prescribed by the Auditor of State, 
which report shall be verified by some 
member of the firm, partnership or the 
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individual owner of such bank, and 
which said report shall be of the same 
general form and character as is re- 
quired by the Auditor of State of cor- 
porations organized and doing business 
under the general banking laws of the 
State, a copy of which said report shall 
be published in some newspaper print- 
ed and published in the town or city 
where such bank is located, and if no 
paper is published in such town or city 
then in some newspaper of general cir- 
culation printed and published in the 
county seat of the county where such 
bank is located. 

Sec. 6. There shall be posted in the 
room of every bank, doing business un- 
der the provisions of this act, and in 
plain view of its customers, a printed 
list of all the owners of, and parties in- 
terested in, such bank, and the state- 
ment that thisis a private bank. Should 
the interest of any member of such 
partnership or firm, or of an individual 
doing a banking business under the 
provisions of this act, change either by 
death, devise, sale or otherwise, then 
and in that case the Auditor of State 
shall be notified of such change and the 
notice printed in the room of any such 
bank as herein provided shall be chang- 
ed accordingly. 

Sec. 7. Any person, firm, or co-part- 
nership violating any of the provisions 
of this act shall be fined in any sum 
not exceeding one thousand dollars, to 
which may be added for the second of- 
fense imprisonment in the State prison 
for any term not exceeding two years. 

Sec. 8. Should any bank organized 
under the provisions of this act, or any 
owner or owners thereof, hold any 
property in trust for another, the fact 
of such trust, the general nature and 
character thereof, the acceptance of the 
same and the amount so held shall be 
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set forth in an instrument to be execu- 
ted by the trustee and acknowledged by 
him before a notary public.. Within 
forty-five days after the execution of 
such an instrument, it shall be filed 
with the Auditor of State with a record 
fee of one dollar, for the State. 

Sec. 9. The depositors in any such 
bank shall have a first lien on the as- 
sets of such bank, in case it is wound 
up, to the amount of their several de- 
posits. And for any balance remain- 
ing unpaid, such depositors shall share 
in the general assets of the owner or 
owners, alike with general creditors. 

Sec. 10. Any bank organized and do- 
ing business under the provisions of 
this act shall have the right to sue and 
be sued under the name under which 
such bank is authorized to transact its 
business. Service of summons or other 
process of court upon the officer or agent 
in charge of the business of such bank 


shall be good and sufficient service to 

give the court jurisdiction and any 

judgment obtained against such bank 

shall be valid and binding against all 

the persons interested therein. 
Approved March 4, 1905. 


FOREIGN BANKS OR BANKERS 
DOING BUSINESS IN 
WASHINGTON. 


Be it enacted by the Legislature of the State of 
Washington: 

Section 1. Any foreign bank or for- 
eign banker may keep an office for the 
purpose of loaning money and buying 
and selling exchange, coin, or bullion, 
at any place or places within this state, 
but shall not in any manner, directly 
or indirectly, receive deposits; provid- 
ed, however, that nothing in this sec- 
tion contained shall prevent any existing 
branch of any foreign bank, which was 
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engaged in doing a banking business 
at any place or places within this state 
on the first day of January, 1905, from 
receiving deposits and transacting a 
general banking business. 

Section 2. Every foreign bank or for- 
eign banker heretofore having estab- 
lished, or hereafter establishing an 
office in this state, shall have, and at all 
times maintain, at every such office, a 
capital not less in amount than that 
required by the National Bank Act for 
the organization of a national bank at 
the time when and place where such 
office was or shall be opened, and the 
payment of taxes on such amounts 
shall be prima facie evidence of the 
payment and existence of such capital; 
and no such foreign bank or foreign 
banker shall set forth on the stationery 
of such bank or banker or in any man- 
ner, advertise a greater capital, sur- 
plus, and undivided profits than are 
actually maintained at any such bank 
within this state. 

Section 3. Every foreign bank or 
foreign banker and every officer, agent, 
or employe thereof, violating any of 
the provisions of this Act, shall for 
each violation, forfeit and pay to the 
state of Washington the sum of one 
thousand dollars. Said forfeiture may 
be recovered in an action by the attor- 
ney general in the name of the state of 
Washington, in the Superior Court of 
the County where such bank or branch 
bank shall be located. 

Section 4. In construing this Act, 
the term ‘‘foreign bank” and ‘‘foreign 
bankers” shall be deemed to include: 

1. Every corporation, not organized 
under the laws of the territory or state 
of Washington, doing a banking busi- 
ness, except a national bank. 

2. Every unincorporated company, 
partnership or association of two or 
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more individuals, organized under or 
pursuant to the laws of another state 
or country, doing a banking business 
authorized by this Act. 

3. Every other unincorporated com- 
pany, partnership or association of two 
or more individuals, doing a banking 
business authorized by this Act, if the 
members thereof, owning a majority 
interest therein, or entitled to more 
than half the profits thereof, or who 


STATE 


T. E. Collins, State Bank Examiner, mailed 
on April 12th a call on the State banks of 
Montana for a report of their condition at the 
close of business April 12. 

This call is made in pursuance of a law passed 
at the last session of the legislature providing 
that the State Bank Examiner shall make at 
least four calls per year upon the state banks 
for reports of their condition on such dates as 
he may elect. It is understood to be the inten- 
tion of the examiner to adjust these calls so as 
to make them concurrent to the calls made by 
the comptroller of currency for statements by 
the national banks, as soon as the routine of 
the state bank examiner’s office can be adjusted 
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would, if it were dissolved, be en 
to more than one-half the net 
thereof, are not residents of this 

4. Every non-resident of this 
doing a banking business authorize 
by this Act in his own name and rig 
only. 

Section 5. All acts or parts of acts 
not consistent herewith are hereby re- 
pealed. 


BANK REPORTS IN MONTANA. 


to this new plan of calling for statements from 
state banks. 

The State Bank Examiner has adopted for 
these reports, two forms of blanks, both fashion- 
ed after the form of reports called for by the 
comptroller of currency at Washington, one of 
them being for the confidential information 
of the state bank examiner’s office only, and the 
other being for the purpose of newspaper publi- 
cation in the town where the bank is located. 

Out of ninety banks in Montana there are 
thirty banks operating under state charters, 
which includes the new Citizen’s State Bank 
now being organized at Hamilton; thirty na- 
tional banks, and thirty private banks. 


CONSOLIDATION OF TRUST COMPANIES AND INCREASE OF BANK STOCK. 


The consolidation of three large trust com- 
panies in New York has just been completed. 
For some time it has been known that the North 
American Trust Company and the Trust Com- 
pany of America were to be combined, but not 
until very recently was it known that the con- 
trolling interests of these two corporations were 
to be united with the City Trust Company. 
The consolidated institution will be known as 
the Trust Company of America, and Oakleigh 
Thorne, who has been the president of the 
North American, will be the president of the 
new concern. It will be one of the largest 
trust companies in New York, and will occupy 
the quarters now occupied by the North 


American. The capital will be $2,000,000, sur- 
plus $9,600,000, and the deposits will be about 
$50,000,000. 


The stockholders of the Central Nationa) 
Bank, of Cleveland, are to meet on May 7th 
for the purpose of voting on a proposition to 
increase the capital stock from $800,000 to 
$1,000,000. Inasmuch as the directors who 
own a majority of the stock have already ap- 
proved of the increase, it is a settled fact now. 
The increase, however, will not go into effect 
until the bank moves into its new quarters in 
the Rockefeller building some time in June. 





SAVINGS BANK AND TRUST COMPANY SECTION. 


SAVINGS BANK AND TRUST COMPANY SECTION. 


DEVOTED TO 


MATTERS OF 


ESPECIAL INTEREST TO SAVINGS BANKS AND TRUST 


PANIES. 


THE POWER OF ATTORNEY FROM 
EXECUTORS AND TRUSTEES, 
FROM THE VIEWPOINT 
OF THE DEPOSITARY. 


Jordan J. Rollins, of the New York Bar, spoke 
on this subject at the Convention of the New 
Jersey Bankers’ Association held at Atlantic City 
in March. He said: 

There is a prevalent opinion among the officers 
of banks and trust companies, at least in the City 
of New York, that any depositary which recog- 
nizes a power of attorney from an administrator, 
executor or trustee authorizing another to draw 
checks upon a trust account, thereby incurs an 
unwarranted responsibility. As the question 
whether it is unsafe to recognize such a power 
of attorney is a practical one, which all of you 
may in due course be called upon to decide for 
yourselves, it may interest you to have submit- 
ted at this time some principles which will aid 
you in reaching a correct decision in the premises. 

Obviously, every depositary, recognizing the 
advantage to itself which lies in accommodating 
its customers, desires to facilitate therm in the 
despatch of their business in every way conso- 
nant with safety. And this desire must obtain 
in connection with estate accounts, which often 
are maintained for considerable periods of time, 
and not infrequently reach figures of magnitude. 

Curiously enough, there seems to be no judi- 
cial decision reported in the books dealing with 
the question which we are to discuss, and in 
the discussion of which we shali use the word 
“trustee” as including administrators, executors 
and trustees, whether appointed by testament or 
instrument inter vivos, unless the context clearly 
indicates a contrary intention. 

In determining what a depositary may safely 
do when confronted with a trustee’s check, drawn 
by attorney, upon the estate account, two things 


are to be considered: first, the extent of the right 
of a trustee to give a power of attorney for that 
purpose; and, second, the position of the depos- 
itary in the premises, and the extent of its duty 
or right to inquire into or interfere with the acts 
of a trustee dealing with the trust deposit ac- 
count. 

First, let us consider the authority of the trus- 
tee. Obviously, the only objection to the con- 
duct of a trustee in delegating to others any of 
the duties connected with the performance of 
his trust lies in the fact or theory that by his ap- 
pointment a special confidence has been reposed 
in his personal qualifications, and that by em- 
ploying another to do what he has been entrust- 
ed to do he betrays that confidence. The law, 
accordingly, has laid down the rule embodied in 
the old maxim, “ delegatus non protest delegare,” 
literally, “ one delegated cannot delegate”’; that 
is to say, he who is appointed to do a thing for 
another may not himself appoint another to do it. 

The person who designates a trustee, as well 
as the court which finally authorizes him to act, 
generally relies upon his having three qualifica- 
tions-——integrity, ability and pecuniary responsi- 
bility. 

So far as pecuniary responsibility is concern- 
ed, it is quite clear that there can be no betrayal 
of confidence on the part of the trustee in em- 
ploying an agent or attorney to act for him in 
the performance of the duties of the trust. If 
the trustee is insolvent, and has given no bond, 
he is equally insolvent whether he acts in person 
or by another; indeed, in acting by another he 
may render the beneficiary more secure, for the 
agent may be solvent, and if he be in fault, liable 
for the loss occasioned thereby. 

Lack of integrity is often guarded against by 
bond, and, in general, a sufficient bond elimi- 
nates that element from consideration. But 
where there is no bond, the questions of the trus- 





278 


tee’s integrity and the delegation of his power 
to another become, in fact, of vital importance. 
And yet, if the trustee exercise his own integ- 
rity in the premises by requiring and obtaining 
from the agent whom he employs adequate se- 
curity for the estate in the form of a bond or 
indemnity, or in the character and resources of 
the agent, the trustee does not betray the trust 
in his own integrity. On the contrary, he justi- 
fies it by affording the beneficiaries security in 
addition to what they had before. 

Ability, however, cannot be adequately supple- 
mented by pecuniary arrangements, and where 
the act to be done requires the exercise of dis- 
cretion, knowledge or skill, the beneficiary has 
the right to have the duty performed by the 
trustee himself. 

It would, therefore, seem that as a general 
proposition the interests of the creator of a trust 
and of the beneficiaries are prejudiced by the 
delegation to an agent of the powers of the trus- 
tee only where the power delegated involves the 
€xercise of those personal qualities for which the 
trustee has been chosen, that such qualities may 
be summed up under the heads of personal in- 
tegrity and special personal ability, and that 


the former becomes comparatively unimportant 
where independent of it the beneficiaries are 
amply secured for the proper execution of the 
trust. 


In determining the extent of the right of a 
trustee to delegate to others the performance of 
acts in furtherance of his trust, the courts have 
followed the plain dictates of reason. Their 
decisions on the subject may be summed up as 
follows: Where the essence of the trust is that 
the trustee shall do certain acts himself, in per- 
son, he may not employ another to do them. 
Where the essence of the trust is merely that he 
shall cause certain things to be done, in doing 
those things he may employ for the purpose 
any proper person as his agent or attorney. 
And to this may be added the obvious proposi- 
tion that where it is necessary, or unmistak- 
ably beneficial, to the performance of the trust, 
the trustee should act by agent or attorney; for 
in such case to refrain from so doing would de- 
feat, instead of furthering, the object of the trust. 

Mr. Rollins quoted from certain decisions, the 
principles by which the law determines the right 
of a trustee to act by agent or attorney, and then 
continued : 


THE BANKING 


LAW JOURNAL. 


Moreover, under modern conditions, it 
not be said that a person, in selecting tr 
relies upon their personal performance of 
duties. A trust company, for instance, 
as trustee, can never give its personal ser\ 
for a corporation can act only throug! 
agents. A man of business, as business is co 
ducted to-day, is often in like predicament. 
The men, of all others, apt to be selected for 
offices of trust are those who are engaged in the 
successful management of large affairs. Such 
men do not and cannot, attend in person to 
details. If they attempted to do so, they would 
utterly fail to accomplish the large enterprises 
which they now conduct with success. The 


¢ very essence of the competency which renders 


them especially fit for the administration of 
trusts, is the ability to secure and use the ser- 
vices of competent and trustworthy agents and 
employees. 

It is this which the creator of the trust ex- 
pects from the trustee. A contrary theory 
would prevent corporations and individuals, who 
conduct their business upon large modern lines, 
from acting as trustees. 

It is clear, then, in law, as well as in fact 
and reason, that at times trustees should act 
through agents, and that such a course is not, 
except under special circumstances, a be- 
trayal of the confidence of the trustor. Why, 
then, should a trustee not delegate the authority 
to draw checks upon the estate account? Is it 
a discretionary rather than a ministerial act ? 

Let us assume a case which is not unlikely 
to arise: 

A testator believes that his estate will be 
best managed after his death by his friend B. 
In forming this conclusion, he relies on the re- 
sults that B has obtained in the conduct of his 
own business, and on his reputation for integrity 
and ability. Bisa man of large affairs. He 
commands a large staff of employees, and his 
ability actually consists in getting the best pos- 
sible work out of the best possible men. Dur- 
ing his executorship he is called abroad, it 
may be in the interest of the testator’s es- 
tate, to prove title to foreign property. In 
his absence it is necessary that someone be on 
hand to attend to the management of the estate 
at home. ‘here is property to be preserved 
and cared for; there are current expenses to be 
paid out of the funds of the estate; it may be 
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,at there is more to do than any one man can 
io, that a number of persons must be employed, 
and paid from time to time, and that it is im- 
possible to foresee with accuracy what the 
necessary current expenses will be. He must 
leave an agent in charge, and that agent must be 
able to draw for certain purposes upon the 
funds of the estate. It appears to be clear that 
in such a case it would be not only the right, 
but the duty, of the trustee to appoint a proper 
agent, empowered to do these things, and that 
such appointment would be the best and only 
possible exercise of the trustee’s discretion in 
the interest of the beneficiaries. 

It is true that in authorizing another to draw 
against the credit of the estate the trustee 
places the trust money in another's actual con- 
trol; and it may be argued that this is a breach 
of his trust, because confidence has been placed 
not only in his ability and discretion, but in his 
personal integrity in handling these moneys. 
But it should be remembered that a trustee 
must, in almost any conceivable case, leave the 
property of the estate under the actual physical 
control of other persons. If he employs an 
agent to collect rents, or a broker to purchase 
securities, or a depositary for specific valuables, 
or a caretaker in charge of a furnished house, 
he is necessarily placing property of the estate 
in the hands and physical control of third per- 
sons, and he can only give the estate the bene- 
fit of his personal integrity in such cases by re- 
fraining from fraud, and, to the best of his 
ability, appointing to handle the property per- 
sons who will do likewise, instructing them 
strictly as to what is to be done. 

Finally, to sign andpresent checks, receive 
money and apply it in certain specified ways 
and amounts, is, apparently,a purely ministerial 
act, does not appear to involve the exercise of 
the personal discretion sought from the trustee, 
and may, therefore, properly be delegated. 

It is clear, then, that the trustee’s power of 
attorney for the purpose of signing checks is 
not in itself improper, and, on the other hand, 
may be beneficial, or even necessary, to the 
trust. 

Now who is to determine at the time whether 
such a course is better or worse for the estate ? 
The trustee, naturally, for he is appointed for 
that very purpose—to exercise his best judg- 
ment for the benefit of the estate. 
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Let us now consider the point more directly 
at issue—the position of the depositary. 

Ordinarily, of course, the bank or trust com- 
pany receiving moneys to be credited upon a 
deposit account, and drawn upon by check, is 
simply the debtor of its depositors.* 

That the same relation of debtor and creditor 
obtains between the depositary and a trustee 
was finally recognized by the New York Court 
of Appeals in the somewhat recent case of 
O'Connor v. Mechanics’ Bank.t 

After quoting from this case, Mr. Rollins con- 
tinues : 

This decision seems to be in strict conformity 
with the facts, with reason, and with the actual 
course of business, . 

Consider what really takes place. The trus- 
tee is the person appointed to manage the 
estate, to hold and administer the property until 
the trust is fulfilled. The depositary is not. 
Nobody has requested it to interfere in any 
way in the care or management of the 
property, nor has it offered or agreed to do so. 
If the deposit was made by a person, since de- 
ceased, the trustee is his representative, and, so 
far as the bank is concerned, has simply become 
its creditor instead of the deceased. The case 
is the same if the deposit had been made by a 
person still living, who has created a trust and 
put property, including the credit arising from 
the deposit, in the hands and under the control 
of a trustee. If the funds are deposited by the 
trustee in his official capacity, he merely opens 
an account with a bank for his convenience in 
managing the estate. He does not delegate to 
the bank any of his duties, or any of his control 
over the credit substituted for the moneys de- 
posited. 

There, therefore, seems to be no good ground 
for the assumption that a depositary, in taking 
a deposit of trust funds subject to check, or in 
retaining an account upon which a trust has 
been imposed by the death of a depositor, or 
otherwise, assumes any additional duty, obliga- 
tion or responsibility, or acquires any rights be- 
yond those existing in'the usual course of its 
business with its depositors. Plainly, itcan only 
become liable to the beneficiary through some 
fault of its own. 


* The tna National Bank v. the Fourth National Bank 
of the City of New York, 46 N. Y. 82. 

+ 124 N.Y. 824, 380. See also National Bank vy. Insurance 
Co., 104 U. S., 54 at 63. 
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This fault may occur either through a refusal 
to pay to the beneficiary moneys to which the 
beneficiary has become entitled, as against the 
trustee, when there is a subsisting account and 
the depositary has due notice that the benefici- 
ary has acquired a right to make demand there- 
on; or through actual knowledge of an abuse 
of thecredit, and a convenience, active or pas- 
sive, in that abuse. 

But there seems to be no ground upon which 
it can be required to exceed or depart from the 
usual course of business between depositary, 
and depositor, for the purpose of discovering 
an abuse of the credit, unless circumstances are 
such that any reasonable person would believe 
that wrong was being done to the beneficiaries. 
In such a case it may be bound, not because it is 
a depositary, but like any and every person sub- 
ject to the law, to abstain from wrong-doing, 
either by act or tacit consent. 

Mr. Rollins then quoted from the Kansas City 
case of Ihl v. Bank of St. Joseph, 25 Mo. App. 
129, 140, as affording an illustration of the cir- 
cumstances under which a bank is so charged 
with knowledge of fraud as to act at its own 
risk, saying that the decision is a very accurate 
exposition of the grounds of a depositary’s liability 
in regard to disposal of trust funds on deposit 
and of the extent of its duty concerning such 
disposal. He then said: 

In brief, a bank has ordinarily no duty to ob- 
serve, or right to interfere, with the disposal of 
payments made to the depositor, or any right to 
refuse payment of checks duly drawn on deposit 
accounts, any more than other debtors have a 
right to refuse payment to a creditor or to con- 
cern themselves with the disposal of the money 
when the debt is paid. 

The only distinctions in case of trust deposits 
would seem to be that where a bank has actual 
knowledge that a breach of trust is intended, it 
would be chargeable with loss occasioned by its 
connivance in the breach, and that in such a 
case it would be the right and the duty of the 
bank to refuse to pay the moneys for the un- 
lawful purpose. 

There apparently is no principle of law requir- 
ing a depositary to go out of the usual course of 
business to detect the possibility or probability 
of a misappropriation of funds represented by 
checks drawn upon the depositary. 

If there were, it would be necessary for a de- 
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positary, before paying any check drawn 

trustee, to inquire into the circumstances 1 
which the check was drawn, and to lear 

consideration for the check and the intende 
probable application of the proceeds. 

It may be well, before closing, to mentior 
peculiarity of the statute law, which may see 
have some bearing on the matter now unde! 
cussion, so far as trust companies are conce! 

In New York and New Jersey, at least, t: 
companies are specially authorized ‘to re: 
deposit of trust moneys, securities and other per 
sonal property.” * 

Why trust moneys? Without discussing 
question at length, it seems safe to conclude t! 
the express power to receive such deposits is con 
ferred upon trust companies in order that there 
may be no doubt that trustees, in depositing wit! 
them, will be protected in the event of unsus- 
pected insolvency. 

For the foregoing reasons, among others, it 
would seem that a depositary may properly re- 
ceive and act upon a power of attorney from a 
trustee authorizing another, as attorney, to draw 
checks upon the account of the trust estate; pro- 
vided, however, that the instrument creating the 
trust, or the decree appointing the trustee, has 
not forbidden him to act by attorney in that par- 
ticular. 

In conclusion, let me caution you to see that 
this power to delegate authority is not denied 
to the person executing the power of attorney, 
should you ever be called upon to consider such 
an instrument purporting to be the act of a 
trustee. 


PAYMENT OF SAVINGS DEPOSIT ON 
FORGED ORDER. 


A case wherein a savings bank is held not liable to a de 
positor for a payment made to a person presenting the 
pass-book with forged order of withdrawal, the bank 
having performed iis full duty before making payment. 


Ferguson v. Harlem Savings Bank, New York Supreme 
Court, Appellate Term, February 28, 1905. 


MCCALL, J. The defendant in this action is 
a savings bank and the question involved in 
the litigation is whether the bank is responsible 
for the withdrawal of $300 of the plaintiff's 
funds deposited with defendant; he (plaintiff) 


* New York Banking Law, Sec. 156; New Jersey P. L. 
1899, p. 453. 
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ontending that the signature given the bank 
as a forgery, and the withdrawal having been 
made by some person other than himself, and 
acting without his knowledge or authority. 
\Vhen the payment was made by the bank’s 
officer, the party to whom it was made pre- 
sented a draft together with plaintiff's bank 
book. He was catechised by the cashier upon 
the basis of what are termed “test questions” 
and the proof shows that in every instance he 
responded correctly, answering each question 
as the plaintiff had replied to them when he 
opened the account. 

The essential element is that the cashier put 
these questions; that he tested the individual’s 
right to get the money; that he “compared the 
answers the person made with the test questions 
in the signature book and, on the answers hz 
made and my comparison of them with the 
signature book” he “paid the draft.” 

On the other hand we find this pass-book 
after this withdrawal in the possession of the 
plaintiff, with this entry of withdrawal made 
therein, and on six different occasions there- 
after we find him personally making deposits, 
each of which are entered in the pass-book, and 
the same is returned to him; but not the slight- 
est inquiry upon his part is made as to what 
that $300 entry meant, although it was there 
upon the opposite page of the book, among 
other withdrawals which, presumably, had been 
made by this plaintiff. 

There was nothing in the testimony that 
would warrant the submission of the question 
whether ordinary care and diligence had been 
exercised by the bank authorities. That they 
had performed every duty the law exacted of 
them, was too patent. 

Judgment for bank affirmed. 


IRREVOCABLE TRUST. 


Where A opened a savings bank account “ in trust for’ B, 
and before doing so declared her intention that the ac- 
count and money should be for the benefit of B, and 
stated that she wanted B, and not her (A’s) husband to 
get the money; her intention, expressed without equivo- 
cation, coupled with the deposit in the form in which it 
appears, created an irrevocable trust. 

O'Brien v. Williamsburg Savings Bank, New York Supreme 

Court, Appellate Division, Second Department, 
January 27, 1905. 


On reargument, after affirmance without opinion. 
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HOOKER, J. A reargument was granted in 
the case after the Court of Appeals reversed 
our decision in Matter of Totten, 179 N. Y. 112. 
We affirm without opinion on the first argument. 
Coote v. Williamsburg Savings Bank, 92 App. 
Div. 613. It was supposed that the rule the 
Court of Appeals laid down in Matter of Tot- 
ten, supra, might affect the questions in this 
case. In my opinion, it did not. In that case 
(page 125, 179 N. Y.,) the court says: 

“After much reflection upon the subject, guid- 
ed by the principles established by our former 
decisions, we announce the following as our 
conclusion: A deposit by one person of his own 
money in his own name as trustee for another, 
standing alone, does not establish an irrevocable 
trust during the lifetime of the depositor. It is 
a tentative trust, merely, revocable at will until 
the depositor dies or completes the gift in his 
lifetime by some unequivocal act or declaration, 
such as delivery of the passbook or notice to 
the beneficiary. In case the depositor dies be- 
fore the beneficiary without revocation, or some 
decisive act or declaration of disaffirmance, the 
presumption arises that an absolute trust was 
created as to the balance on hand at the death 
of the depositor.” 

The point in this case at bar is that the de- 
posit by the deceased, Mrs. Coote, of the moneys 
in the defendant savings bank, did not ‘stand 
alone.” The court has found on evidence 
which, though slight, is sufficient, that, “before 
opening such account and making such deposit, 
said Ann Coote declared it to be her intention 
that the account and money should be for the 
benefit of Margaret Brown.” The appellant’s 
contention that the purpose of the depositor 
must be clear and unequivocal is the law; but 
Mrs. Coote’s statement that she wanted Mar- 
garet Brown to have the money, and did not 
want her husband (Coote) to get it, does not 
leave much room for doubt as to her meaning, 
especially when accompanied with the deposit, 
“In trust for Margaret Brown.” Her intention, 
expressed without equivocation, coupled with 
the deposit in the form in which it appears, 
created an irrevocable trust, and I advise affirm- 
ance, with costs. All concur. 


A TYPOGRAPHICAL error in publication last 
month of statement of the Fourth National 
Bank, New York, showed the item “Due from 
Banks” $111,590.03 instead of $2,111,590.03. 
The mistake was not carried into the total, 
which showed the correct resources of the bank 
March 14th, namely, $38,262,647.51. Correct 
statement is published in this number. 
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SHALL THE BANKRUPTCY LAW BE REPEALED ? 


7s question whether or not the 
Bankruptcy Law enacted in 1898 
and now in force, shall be repealed 
as a temporary measure, which has 
served its purpose, or be retained as 
a permanent feature of national legis- 
lation, is one upon which opinions are 
adverse. A bill was introduced in the 
last Congress to repeal the law and the 
Committee on Judiciary, to whom it 
was referred, reported in favor of re- 
peal by a majority vote, accompanied 
by a strong dissenting minority. Con- 
gress, however, adjourned without con- 
sidering the report and the question, 
therefore, is postponed for future con- 
sideration. 
Following we print the bill, and the 


majority and minority reports, as 
matter of information for our readers, 
and containing the arguments on both 
sides of the question: 


THE BILL. 


To repeal an Act to establish a uniform system 
of bankruptcy throughout the United States, 
approved July first, eighteen hundred and 
ninety-eight. 

Be it enacted by the Senate and House 
of Representatives of the United States of 
America in Congress assembled, That the act 
approved July first, eighteen hundred and nine- 
ty-eight, entitled “An Act to establish a uni- 
form system of bankruptcy throughout the 
United States,” be, and is hereby repealed: 
Provided, That nothing herein shall in any way 
affect proceedings under said Act begun prior 
to the time this Act takes effect. 


THE MAJORITY REPORT. 


Mr. Clayton, from the Committee on 
the Judiciary, submitted the following 
report: 

The Committee on the Judiciary, to 


whom was referred the bill (H. R. 4059) 
to repeal an act to establish a uniform 
system of bankruptcy throughout the 
United States, approved July 1, 1898, 
having had the same under consider- 
ation, report it back to the House with 
recommendation that the bill do pass. 

It has never been the policy of the 
United States to have a permanent 
bankruptcy law. We think that the 
present law has served its purpose and 
that it should be repealed. 

Trial and experience have demon- 
strated the manifold imperfections of 
this law, and that many cases of injus- 
tice have come, and are constantly com- 
ing, from its operation. To substan- 
tiate this we refer to the many bills 
now pending in Congress, some of them 
seeking to amend the act in various 
particulars, and others seeking its 
repeal. 

We do not believe that there is any 
necessity or any general public demand 
for the longer retention of the law. It 
has tended to burden the Federal Courts 
with litigation which we believe could 
be just as well conducted by the courts 
of the States. Doubtless the people of 
the various States uphold honest laws, 
and the courts of the various States ad- 
minister justice as honestly, faithfully, 
and fully as do the Federal courts. 
Bankruptcy law and other unnecessary 
Congressional legislation, creating new 
civil remedies and new penal offenses, 
are burdening the federal courts, and 
the administration of justice is not bet- 
tered thereby. 

The friends of the present bank- 
ruptcy law, who belong to the creditor 
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class, are constantly endeavoring to 
perfect this act into mere machinery 
for the collection of debts, minimizing 
or ignoring as far as possible the pri- 
mary purpose of bankruptcy legis- 
lation —the relief of unfortunate 
debtors. On the other hand it is not 
to be denied that many dishonest men 
are taking repeated advantage of the 
law to avoid the payment of just debts. 
The country is now in such a condition 
that it can, without hurt to the great 
business interests, dispense with the 
bankruptcy law. Should a panic arise 
and commercial disasters overwhelm 
the country, then it might be advisable 
to enact a temporary bankruptcy law. 

It will be remembered that at the 
time of the enactment of the present 
bankruptcy law a proposition to limit 
its life to two years was defeated by a 
very narrow vote in the House of Rep- 
resentatives. 


THE MINORITY REPORT. 


Mr. Powers, of Massachusetts, from 
the Committee on the Judiciary, sub- 
mitted the following as the Views of 
the Minority. 

We are strongly opposed to the enact- 
ment of H. R. 4059 which provides for 
the repeal of the bankruptcy law, and 
for the following reasons: 

1. So faras we are able to learn there 
is no strong public sentiment in favor 
of the repeal of the law. No petitions 
were presented to the Committee on 
the Judiciary urging its repeal. No 
one appeared before the committee ask- 
ing to be heard in behalf of the bill, al- 
though the bill has been pending before 
the committee for a long time. 

2. The present act of bankruptcy was 
enacted in 1898. It has been in force 
only about six years. The amendatory 
act was passed in 1903, at which time 
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there was a careful investigation made 
of the sentiment of the country on the 
question of a national bankruptcy law. 
It was very strong in favor of the con- 
tinuance of the present bankruptcy law 
as amended by the act of 1903. 

Judge Ray, at that time chairman of 
the House Committee on the Judiciary, 
sent out a large number of inquiries 
relating to different questions connected 
with the bankruptcy law. One of these 
inquiries was, ‘‘ Do you favor a Federal 
bankruptcy law rather than State in- 
solvency laws ?” This inquiry was sent 
broadly to merchants, both wholesale 
and retail, throughout the country. 
Eight hundred and twenty-three an- 
swered in favor of the retention of a 
Federal bankruptcy law and only 120 
expressed a desire that the present law 
might be repealed. 

The present law has received the 
indorsement of the American Bar Asso- 
ciation, of the Commercial Law League 
of America, of the National Board of 
Trade, of the National Association of 
Credit Men, and of the numerous mer- 
chants associations located at the great 
centers of trade throughout the entire 
country, and so far as we can ascertain 
the law is generally satisfactory to the 
great commercial interests of the 
country. 

3. Itis conceded by those who would 
repeal the law that it is necessary that 
we should have in this country either 
a national system of bankruptcy or 
systems of State insolvency laws in 
order to meet the wants of the people. 
There ought to be no question as to 
which system is the better for the com- 
mercial interests of the country. The 
Constitution makes provision for the 
enactment of a national bankruptcy 
law. There is not an important com- 
mercial nation in the world today that 
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has not some uniform system of bank- 
tuptcy law. England has maintained 
such a system for nearly three cen- 
turies. There are certainly stronger 
reasons why this country should have 
a uniform system of bankruptcy than 
even Great Britain. We have forty-five 
States each carrying on with every 
other interstate commerce, and the 
necessity for some uniform system is 
apparent. 

4. It seems to us that the present 
bankruptcy law ought to become a per- 
manent part of ourjurisprudence. Mr. 
Madison, writing in the Federalist, says: 

‘* The power of establishing uniform 
laws of bankruptcy is so intimately 
connected with the regulation of com- 
merce and will prevent so many frauds 
where the parties or their property may 
lie or be removed into different States 
that the expediency seems not likely to 
be drawn into question.” 

Representative Bayard, of Delaware, 
in 1799, speaking of the necessity of 
the adoption of a uniform system of 
bankruptcy, said: 

‘*The necessity of a bankrupt law re- 
sults wherever a nation is in any con- 
siderable degree commercial. Nocom- 
mercial people can be well governed 
without it. Wherever there is an ex- 
tensive commerce extensive credits 
must be necessarily given.” 

Again, he asserted— 

‘‘England for more than two centur- 
ies anda half has been the most flourish- 
ing commercial country upon the face 
of the earth, owing to her civil policy, 
the essential part of which is the bank- 
rupt system, and no nation in the world 
has been able to extend its credit so far 
as Great Britain.” 

Daniel Webster, then a member of 
the House, speaking to a resolution in 
favor of the establishing of a bank- 
ruptcy law in 1825, said: 
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‘‘T remain fully of the opinion 
in a country so commercial, with so 
many States, having almost every ce- 
gree and every kind of connection and 
intercourse among their citizens, true 
policy and just views of public utility 
require that so important a branch of 
commercial regulation as bankruptcy 
ought to be uniform throughout ali the 
States and, of course, ought to be es- 
tablished under the authority of this 
Government.” 

Mr. Justice Story, in his ‘‘Commen- 
taries on the Constitution,” published 
in 1833, remarks: 

‘It is extraordinary that a commer- 
cial nation, spreading its enterprise 
through the whole world, and posses- 
sing such an infinitely varied internal 
trade, reaching almost to every cottage 
in the most distant states, should volun- 
tarily surrender up a system which has 
elsewhere enjoyed such general favor 
as the best security of creditors against 
fraud and the best protection of debtors 
against oppression.” 

Senator Stanley Matthews, who after- 
wards became a justice of the Supreme 
Court, in the discussion of a bill for 
the repeal of the bankruptcy law in the 
Forty-fifth Congress, said: 

“The experience of the civilized 
world of commercial nations, and our 
own experience, too, establishes the 
fact that we ought to have a bankrupt 
system, and that other nations have 
been able to maintain a stable system 
of jurisprudence on this subject. 

‘*No more important question, none 
affecting the interests of the community 
from one end of the country to the 
other irrespective of sections and 
classes, none lying more nearly at the 
foundation of the public weal exists or 
has been considered by the Senate than 
this very question of a proper and effi- 
cient bankrupt system. * * * Do 
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the Senators who are urging the imme- 
diate repeal of this act flatter them- 
selves with the idea that when it is 
repealed there will no longer be frauds 
committed by debtors against creditors? 
Manifest as those frauds in my opinion 
have been and as often as the very pro- 
visions of the law have been made to 
cover a retreat from them, I neverthe- 
less venture on the prediction that the 
absolute and unconditional repeal of 
the act will be simply uncovering the 
box of Pandora, and instead of the 
frauds that can now be enumerated and 
carried on in the lists of bankruptcies 
they will be so thick and so many that 
they will darken the air and you can 
not count them.” 


In the same debate Senator David 


Davis, who had been a justice of the 
Supreme Court, said: 

‘In a great commercial country like 
this a bankrupt law is an absolute ne- 


cessity. With thirty-eight states of 
diverse insolvent proceedings a bank- 
tupt law is an absolute necessity.” 

Senator John J. Ingalls, on April 15, 
1878, said: 

‘‘My own experience has been that a 
great commercial people like ours was 
ill adapted to exist without a bankrupt 
law in some form.” 

And, again, in the same debate, Sena- 
tor Ingalls said: 

‘It is an anomaly in civilization that 
a great commercial country like ours, 
with its thousands of millions of com- 
merce, should remit to the conflicting 
decisions of state insoivent courts the 
question whether or not a debtor shall 
be relieved from the payment of his 
debts upon the surrender of all his 
assets.” 

Senator Roscoe Conkling, while yield- 
ing to the instructions of his legislature 
for repeal, had hoped for the rejection 
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of the repeal bill and recommended the 
appointment of a commission to sug- 
gest perfecting amendments, and said: 

‘‘All commercial nations in recent 
times have adopted, and most of them 
after long investigation, bankrupt acts 
as wise components of commercial 
systems. * * * The American peo- 
ple alone, so far as I know, among the 
commercial peoples of the world, have 
bankrupt laws in spasms and ways.” 

(The report continues with quotations 
from Representative Frye, President 
Harrison, Representative Dingley and 
Mr. James Monroe Olmstead favoring 
permanent national bankruptcy legis- 
lation. ) 

5. We do not believe ‘‘that trial and 
experience have demonstrated any 
manifold imperfections of this law, and 
that many cases of injustice have come, 
and are constantly coming from its 
operation.” It is true that there are 
bills pending in Congress for the amend- 
ment of the law in certain particulars. 
If such amendments are desirable they 
will receive favorable consideration. It 
is not true that the country is now in 
such a condition that it can without in- 
jury to its great business interests dis- 
pense with the bankruptcy law. Our 
great prosperity since 1898 has been 
more or less dependent upon our uni- 
form system of bankruptcy legislation. 
It has increased the confidence in the 
credit system. It has made it possible 
for every creditor to be treated with 
justice and fairness. If the bankruptcy 
law is repealed and State insolvency 
laws substituted in its place, providing 
for preferences to local creditors, credit 
will thereby become contracted, the 
confidence of the creditor class in the 
debtor class will be lessened, and busi- 
ness will thereby be seriously interfered 
with. 
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Instead of having one national sys- 
tem for the administration and distri- 
bution of bankrupt estates we will have 
in place of it forty-five systems, differ- 
ing as to their methods, providing for 
preferences for resident creditors to the 
injury of non-resident creditors. Such 
a system can not fail to be of detriment 
to a great commercial people like our 
own and we do not believe that there 
is to-day any strong public demand in 
favor of the repeal of the present law. 

6. The present bankruptcy law is 
economical, prompt, and efficient. It 
is being well administered. The ten- 
dency of legislation, as of commerce, is 
Federal, not State. The forty-five State 
systems present few instances where 
all creditors are treated alike. They 
are diverse in provision and practice, 
and in many cases permit preferences to 
a specified amount. All permit of 
tedious delay, and some seem almost 
to decree denials of justice. Each of 
them, in particular, for instance, that 
of New York, encourages friendly re- 
ceiverships of failing corporations. 

7. If there were any strong demand 
for repeal it would be reflected in the 
reports of the Attorney-General, all of 
which have been uniformly commend- 
atory of the law as one of administra- 


THE 2OTH CEN 
20 hours between New 


In this progressive age, when the inter- 
change of commerce between the two great 
money centres of the nation is so extensive, 
the saving of a day, oftentimes, means the 
saving of vast sums of money. To illustrate 
this: Supposing an urgent situation requires 
the immediate presence of an individual in 
one or the other of the twocities—New York or 
Chicago. There is only one way through 
‘which this condition can be met, and that is 
through the use of the famous 20th Century 
Limited train on the Lake Shore and Michigan 
Southern, and New York Central Railroads. 
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tion and relief. If there were 
strong demand for repeal it would 
tainly have been discussed and ur 
in the daily press and particular); 
the trade newspapers. There has be 
practically no such discussion. Our 
people have regarded the bankruptcy 
statute as a permanent feature of our 
jurisprudence, and have considered only 
those clausesin the law which, perhaps, 
ought to be amended. The great argu- 
ment in favor of the present lawis that 
it is uniform in its operation; that it 
brings each creditor and each debtor in 
the country under its administration; 
that it treats all creditors alike, not 
only in giving to them an equal share 
in the distribution of assets, but also 
an equal share in the naming of the 
administering officer. Itis a law that 
is of great service to the country, not 
only in times of prosperity, but will be 
of even greater service in times of de- 
pression and business adversity. 

For these reasons we earnestly pro- 
test against the passage of the bill and 
the consequent repeal of the law. 


SAMUEL L. Powers, 
C. E. LItT.eriecp, 
J. N. GILiett, 
Joun J. JENKINS, 
R, M. Nevin. 


TURY LIMITED. 

York and Chicago. 

The time of this luxuriously equipped train is 
so arranged as to afford a busy man practically 
the greater part of a business day before leav- 
ing either city, and arriving at the other before 
the beginning of the next business day; thus 
saving aday. This great train is rightly termed, 
“America’s Premier Train.” 

Another very popular fast train among the 
many magnificent trains operated by the Lake 
Shore and New York Central, is the train 
known as the “Lake Shore Limited,” which 
runs between New York and Chicago in 24 
hours. 
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THIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 
irge. The names and places of those submitting inquiries are published, unless special request 


is made to the contrary. 


For unpublished replies, of a private nature, a reasonable charge is made. 


Acceptance Payable at Bank in Another City. 


mn that such an acceptance is a qualified acceptance under the Negotiable Instruments Law and should not be taken 


y a collecting bank. 


Further, that where a general acceptance is taken, payable at a bank in the same city, present- 


1ent to the acceptor personally, and not at the specified place, will discharge drawer and indorsers. 


Boston, March 10, 1905. 
Editor Banking Law Journal: 

DEAR SIR:—Will you kindly favor us with 
an opinion as to acceptance of bills of exchange 
under the following state of facts: 

\ party in town A accepts a draft drawn on 
and addressed to him at A, making it payable 
at B bank in C. 

We find Section 228 of the Negotiable Instru- 
ments Law reads as follows: 

“What constitutes a general acceptance: 
An acceptance to pay at a particular place 
is a general acceptance unless it expressly 
states that the bill is to be paid there only 
and not elsewhere.” 


Now, this acceptance of the drawee in town 
A is to pay at a particular place, and does not 
expressly state that the bill isto be paid there only 
and not elsewhere; yet we have always consid- 
ered such an acceptance as qualitied because it 
varies the place of payment intended by the 
arawer. 

Are we to construe the act as meaning to pay 

‘at a particular place” in the same town, or are 
we justified in taking such an acceptance? 
If we are justified in taking such an accept- 
where should demand for payment be 
made? As it does not read **and nowhere else,” 
have we still the option to make demand of the 
drawee personally, or are we obliged to make it 
at the place designated by him? 


ance 


Very truly yours, 
ENQUIRER. 


Answer:—We have always held to 
the view that where a draft is drawn 


upon A in one city and is accepted by 
A payabie at a bank in another city, 
that the acceptance is not a general, 
but a qualified, acceptance, varying the 
effect of the bill as drawn; and that a 
collecting bank should not take such 
an acceptance unless authorized so to 
do. Whilesection 228 apparently makes 
such an acceptance a general accept- 
ance, still an acceptance is not general 
unless it is made payable at a particu- 
lar place in the same city. In other 
words, we hold that section 228 should 
be construed as if it read: 


‘‘An acceptance to pay at a par- 
ticular place zz ¢he same city is a 
general acceptance, unless it ex- 
pressly states that the bill is to 
be paid there only and not else- 
where.” 


Unless so construed, a draft drawn 
upon A at Boston might be accepted by 
him payable at a bank in San Francisco 
or at Yokohama, Japan, and the h: Ider 
would be obliged to send it all around 
the world to collect. Such an accept- 
anceis certainly a qualified acceptance, 
varying the terms of the bill as to the 
length of time of its payment and in 
prolongation of the liability of the par- 
ties contingently liable. 

In the Journal for November, 1902, 
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will be found a full consideration of 
this question in which the history of 
the law underlying the sections of the 
Negotiable Instruments Law relating 
to general and qualified acceptances, is 
stated, and the conclusion reached that 
an acceptance made payable at a bank 
in another city than that of the drawee 
is a qualified acceptance, although it 
does not state that it is payable only 
there and not elsewhere. 

The further question is asked, if a 
collecting bank is justified in taking an 
acceptance payable at a particular place 
in another city which does not read 
‘*and nowhere else,”’ has the bank the 
option to make demand of the drawee 
personally, or is it obliged to make it 
at the place designated by him? As the 
taking of such an acceptance, being a 
qualified one, would discharge drawer 
and indorsers unless they had author- 
ized or subsequently assented thereto, 
the collecting bank would not be justi- 
fied in taking it, and the particular ques- 
tion falls. But it suggests the question 
whether, when a bank takes a general 
acceptance, payable at a particular bank 
in the same city which does not read 
there only and not elsewhere—one which 
it is justified in taking—demand can 
still be made upon the acceptor person- 
ally or at his place of business? Con- 
cerning this, there are two distinct par- 
ties to be considered, (1) the acceptor 
and (2) the drawer and indorsers. As 
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to the acceptor, demand need no 
made at the particular place as a | 
requisite to suit against him, but «: 
tion 130 provides ‘‘if the instrument is 
by its terms payable at a special place 
and he (the person primarily liable) is 
able and willing to pay it there at matu- 
rity, such ability and willingness are 
equivalent to a tender of payment on 
his part.” In other words, if the ac- 
ceptor should prove that he had funds 
at the special place to pay the draft at 
maturity, recovery against him would 
be limited to the principal sum, with- 
out interest or costs. As tothe drawer 
and indorsers, if demand was made upon 
the drawee personally and not at the 
special place at which he had made the 
acceptance payable, they would be dis- 
charged from liability. The Negotiable 
Instruments Law provides (Sec. 132) 
that ‘‘ presentment for payment, to be 
sufficient, mnst be made (3) at a proper 
place as herein defined,” and (133) ‘‘ pre- 
sentment for payment is made at the 
proper place (1) where the place of pay- 
ment is specified in the instrument and 
it is there presented.”’ Section 133 pro- 
vides no alternative of presentment to 
the drawee personally where a place of 
payment is specified in the instrument; 
hence, concerning the liability of drawer 
and indorsers, such personal present- 
ment would not be proper and they 
would be discharged. 


Assignment of Bank Account. 


Question considered whether order written on depositor’s bank book, assigning account is affected by depositor’s death 
before presentation at the bank. Opinion expressed that assignee entitled to money if, before death, there was delivery 


for valuable consideration; otherwise not. 


La SALLE, ILLS., April 3, 1905. 
Editor Banking Law Journal : 
DEAR SIR:—Will you please advise us, in the 
event that a customer of a bank who has an 


open account assigns the same to another per- 
son by making an assignment or an order in 
his bank book, and, before the account has 
been transferred, or the bank advised, the as- 











gnee dies, would the bank be warranted, after 
e assignee’s death, in making the transfer ? 
Yours very truly, PRESIDENT. 


Answer. —If the assignment has been 
completed by delivery to the other per- 
son for a valuable consideration before 
the depositor’s death, the event of death 
would not divest the assignee of title, 
and the assignment is complete al- 
though the bank had not transferred 
the account on its books, or even been 
advised of the assignment, before the 
depositor’s death. 

In such case the bank would be war- 
ranted in transferring the account to 
the assignee, but before making the 
transfer it should, we think, satisfy it- 
self upon two points (1) that the assign- 
ment had been completed by a sufficient 
delivery during the lifetime of the as- 
signor (2) that the assignment was for 
a valuable consideration and not by 
way of gift; forif it was merely design- 
ed as a gift, the probability is that, 
under the lawof Illinois, the depositor’s 
death before payment by the bank 
would defeat the donee’s right thereto. 

The case of Martin v. Martin 89 III. 
App. 147, shows us the Illinois law 
upon this last stated point. In that 
case it was held that checks drawn in 
favor of the payee, delivered as a gift 
to her but not presented for payment 
during the lifetime of the depositor, 
failed to confer upon the payee any 
right tothe deposit. The court said: 


‘‘A note executed without considera- 
tion, intended as a mere gift, cannot 
form a ground of recovery by the 
donee in an action at law against the 
donor. A gift is revocable till execu- 
ted, and a note intended as a gift from 
the maker to the payee is but a promise 
to make a gift and the gift is not execu- 
ted until the note is paid. This rule ap- 
plies equally to checks intended as a 
gift by drawer to payee.” 
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The court quotes from an Ohio case 
that 


‘‘Until a check was either paid or ac- 
cepted the gift was incomplete, and that 
in the absence of such payment or ac- 
ceptance, the death of the drawer oper- 
ated as arevocation of the check. Itis 
well settled that in order to constitute 
a valid gift there must be a complete 
delivery of the subject of the gift, either 
actual or constructive. The check in 
the present instance was a mere order 
or authority to the payee to draw the 
money, and being without considera- 
tion, it was subject to be countermand- 
ed or revoked while it remained unact- 
ed upon in the hands of the payee.” 


Then the court continues: 


‘It is true thatin Illinois the check of 
a depositor upon his banker, delivered 
to another for value, transfers to that 
other, as between drawer and payee, 
the title to so much of the deposit as 
thecheck callsfor. This principle can 
apply only partially to a check, donated 
by the drawer to the payee, without 
any valuableconsideration. Inthe case 
of a check delivered for value, if the 
maker withdraws his deposit before 
presentment, he commits a fraud upon 
the payee, and the payee becomes en- 
titled to recover the amount of the 
check from the drawer. But where a 
check is a mere gift to the payee, no 
fraud is committed upon him by the 
withdrawal of the deposit before pre- 
sentation. If such payee should then 
sue the drawer for the amount of the 
check, a plea of want of consideration 
would be as valid as a defense as such 
plea would be to a note delivered as a 
mere gift. In other words, if the de- 
livery of the check as a mere gift to the 
payee can be said to be, in this state, 
an appropriation of so much of the 
drawer’s funds in bank to the payee, 
yet the appropriation is not complete, 
but the drawer retains the power to 
destroy it by withdrawing the funds be- 
fore presentation ; and such withdrawal 
will not leave the drawer liable to an ac- 
tion by the donee of the check. There- 
fore, even in Illinois, the gift of acheckis 
not complete till payment or acceptance 
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by the bank upon which it is drawn, 
and is subject to revocation and is re- 
voked by the death of the drawer be- 


fore payment or acceptance by the 
bank.” 


The principle thus announced that a 
check, delivered to the payee as a gift, 
is revoked by the death of the drawer 
before payment or acceptance by the 
bank, is, of course, equally applicable 
to a gift of a deposit in the form of an 
order or assignment written on the 
bank book; therefore, assuming deliv- 
ery, the question whether the assign- 
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ment or order was for a valuable con 
sideration, or merely designed as a gif 

would result in a vital difference in th 

assignee’s rights. If for a valuab! 

consideration, he would be entitled t 
the deposit; if, to the contrary a me: 

gift, it would be revoked by his death 
before acceptance or payment by th 

bank. As already said, therefore, the 
bank should transfer the account to thé 
assignee only upon being satisfied con- 
cerning: (1) sufficiency of delivery and 
(2) that the assignment was fora valua- 
ble consideration. 


The Utility of Guarantee of Indorsement. 


Also concerning bank's recourse where it pays a check having a missing indorsement. 


FIRST NATIONAL BANK, } 
, Texas, April 11, 1905. § 
Editor Banking Law Journal: 

DEAR SIR :—Please answer through your val- 
uable columns the following questions : 

If an endorsement guarantees all previous en- 
dorsements, what is the advantage of adding to 
an endorsement the words “‘all previous endorse- 
ments guaranteed.” 
hold the endorsers liable upon guarantee of pre- 
vious endorsements ? 

If a bank pays a check drawn on it upon which 


And is protest necessary to 


an endorsement is missing, can it recover from 
the last endorser ? 
Yours truly, 
SUBSCRIBER. 

Answer:—-When the indorser holds the 
item under a prior restrictive indorse- 
ment, the guaranty of previous indorse- 
ments is necessary as, otherwise, being 
a mere agent and not owner of the 
item, he would not be responsible for 
genuineness of prior indorsements. 
Where the prior indorsements are all 
unrestrictive—that is to say, title-con- 
veying in form as distinguished from 
agent-creating—his own indorsement 
is a guaranty of genuineness to subse- 
quent holders and there is no necessity 


of special guaranty. Whether this guar- 
anty extends to the bank of payment is 
a question decided affirmatively in some 
cases and denied in others; but even 
where it has been held that the last in- 
dorsement is not a guaranty of genuine- 
ness to the bank of payment, if it turns 
out that prior indorsements are not 
genuine, the last holder receiving pay- 
ment (not being a holder under restric- 
tive indorsement) has been held liable 
on the ground of money received by 
mistake, without consideration, which 
he must refund. But in such cases, a 
special guaranty of prior indorsements 
by the presenting bank to the bank of 
payment, is thought desirable from the 
standpoint of the latter, to enable it to 
hold the bank receiving payment, as 
guarantor; if prior indorsements turn 
out not to be genuine. 

Where previous indorsements are 
guaranteed, protest or such steps as are 
necessary to preserve indorser’s liabil- 
ity, would still be necessary, as the 
guarantee is of genuineness or suffi- 
ciency; not that such indorsers will be 
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absolutely liable for payment without 
the necessary steps to preserve their 
liability in case of dishonor. 

No bank should pay a check, drawn 
payable to order, upon which a prior 
indorsement in the chain of indorsers 
is missing. But if it should make pay- 
ment, we incline to the view that the 
bank could recover from the holder re- 
ceiving payment, if his title proved de- 
fective. While an ‘‘order” instrument 
is transferable by indorsement, it is 
also lawful to transfer such an instru- 
ment by delivery, the difference being 
that subsequent takers hold the instru- 
ment subject to equities. Now, either 
on the theory that the last indorser, by 
his indorsement, warrants his title to 
the payor, or on the theory that he is 
liable to repay money received without 
consideration, the payor bank would, 
we think, have recourse, in case of want 
of title, upon the last indorser receiv- 
ing payment. A bank would not be 
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bound and concluded by payment of a 
check having a missing indorsement, 
as it might by payment of one having 
a forged signature of its depositor. In 
the latter case, it is presumed to have 
knowledge of genuineness while the 
holder has not; but in the case of mis- 
sing indorsement, it can have no great- 
er knowledge as to the validity of the 
holder’s title than the holder. His 
title may be all right, there having been 
a valid prior transfer but omission to 
indorse; or it may be defective, there 
having been no transfer from the last 
indorsee whose name precedes the gap. 
Whether one, or the other, be the case, 
the bank is no more responsible to 
know than the holder. It should not 
pay; but, if it chooses to assume that 
the holder’s title is all right, and to pay, 
we think the bank can recover from the 
holder who has received payment in 
case his title proves defective. 


Six Months’ Certificate of Deposit. 


Bank not obliged to pay before maturity, even though it has been customary to pay such certificates, whenever demanded, 
before maturity. 


COLUMBUS, WIS., March 31, 1905. 
Editor Banking Law Journal: 

DEAR SIR:—I would consider it a favor if 
you will furnish me with your opinion on the 
following point of law, in regard tothe payment 
of certificates. Our certificate reads: 

has deposited in this Bank 

Dollars, 

Payable to the order of in 

current funds on return of this certificate 

properly endorsed six months after date 
with interest at 2 % per annum. 

No interest after one year. 
Cashier. 

You will notice that this is a straight time 
certificate, and does not become due until six 
months after date. It has been customary 
with us.to.pay our certificates whenever they 
are presented without interest in case they are 
paid before maturity. 


In case of a panic, could we exercise the 
right of not paying until maturity? Do you 
consider it necessary for us to attach an addi- 
tional safety clause demanding notice on the 
certificate if required ? 

Very truly yours, 
CASHIER. 

Answer:—The certificate of deposit, 
by its terms, is payable six months 
after date. The fact that it has been 
customary for the bank, notwithstand- 
ing the terms of the contract, to pay 
such certificates whenever presented, 
during the six months, without inter- 
est, would not obligate the bank to do 
so in any case where it chose to stand 
upon thetermsof the certificate. There 
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would be no necessity to attach an ad- 
ditional safety clause demanding notice 
on the certificate, if required before the 
end of the six months. In fact that 
would weaken, rather than strengthen 
it, for it might be then construed as a 
promise to pay at any time upon the 
stipulated notice. As the certificate 
stands now, it is a positive contract 
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under which the bank is obliged to pa: 
at the earliest, six months from da: 
and, as said, the fact that the bank h 
frequently, by agreement with th 
holder, waived its terms and taken 
up before maturity, does not obligat 
the bank to do so in any case where it 
chooses to stand upon the terms of its 
contract. 


Power of Executor or Administrator to Sign and Discount Note. 


An executor or administrator has no power, as a general proposition, to sign and discount a note, so as to bind the estat: 
On such a note, he would be personally liable, but the estate would not be bound. 


KITTANNING, Pa., March 7, 1905. 
Editor Banking Law Journal : 

DEAR SIR :—Will you kindly answer the fol- 
lowing questions: Has an acting executor of 
an estate the power to sign a note as maker and 
discount same? Also, has an administrator the 
above power? For example: 


$70,000. KITTANNING, PA., .... , 19 
....One day....after date the Estate of 
G. Jones promises to pay the order of 
ete dear casas ub edu¥.ckeneneaens 
POD i nsccvevasdsecctens Dollars 
at Blank Bank, Blank City, Pa., with- 
out defalcation, value received. 
G. Jones Estate, by 
B. T. Smith, Act. Ex. 





Yours truly, 
TREASURER. 


Answer:—An executor or adminis- 
trator of an estate has no power, as a 
general rule, to bind the estate by a 
note or other negotiable paper execu- 
ted in his fiduciary capacity; conse- 
quently, unless the circumstances were 
very exceptional, the bank discounting 
such a note could not look to the estate 
for its payment, but would have only 
the personal responsibility of the execu- 
tor or administrator to fall back upon. 

It has been held in many cases that 
if an executor or administrator execute 


a note in the name of an estate, he will 
be personally liable upon it, and the 
estate will not be liable, the reason be- 
ing that an executor or administrator 
has no authority to bind the persons 
for whom or for whose benefit or for 
whose estate they act; hence, to give 
any validity to the note, they must be 
deemed personally bound as makers. 
In Pennsylvania it has been held by the 
Supreme Court* that the principle is 
well settled in the state and elsewhere 
that a promise by an executor does not 
bind the estate, but the executor per- 
sonally. The designation as executor 
will be surplusage and the executor 
alone, in his individual character, will 
be liable to suit. The court said: 
‘‘Nothing is better settled than that an 
executor or administrator is answer- 
able in his official character for no 
cause of action that was not created by 
the act of the decedent himself. In 
actions against the personal representa- 
tive on his own contracts and engage- 
ments, though made for the benefit of 
the estate * * * he is, by every 
principle of legal analogy to answer 
with his personal property.” 

The above is the general rule; there 





* Seip v. Drach, 14 Pa. 356. 


A a a 


j 











saat st 


; 
| 
| 





might be exceptions, depending upon 
equitable considerations, which would 
show that the estate in the hands of the 
executor or administrator ought to be 
charged with payment of the note, 
rather than the property of the execu- 
tor or administrator. For example, in 
an lowa case,* the court held that on an 
administrator's note, even when given 
for money ‘‘to improve the estate,” the 
estate would not be liable; yet, where 
the consideration received was neces- 
sary to preserve the estate (the money 
was expended for repairing a road on 





* Dunne v. Deery, 40 Iowa, 251. 
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the farm of the deceased, rendered 
necessary in order to haul over it and 
thus secure a crop of hay which the ad- 
ministrator had cut and put up after 
the death of the decedent) the estate 
would be held liable for the considera- 
tion so furnished. 

It is not necessary here to go further 
into exceptional cases. What has been 
said sufficiently shows that an execu 
tor or administrator as a general propo- 
sition has not the power to sign a note 
as maker and discount it, so as to bind 
the estate. 


Check For Stolen Goods. 


Where a check is given for goods which prove to have been stolen, the failure of consideration does not relieve the drawer 
of the check from liability to a bona fide purchaser thereof for value. 


THE PUEBLO SAVINGS BANK, ? 
PUEBLO, COLO., April 4, 1905. § 


Editor Banking Law Journal : 

DEAR SIR—“A”, asecond-hand dealer, gives 
his check to “B” in payment for some second- 
hand goods. “B” has check cashed in ‘“C’s” 
saloon. “C,” after holding check for two or 
three days, deposits it in his bank. After issu- 
ing check, “A” discovers goods were stolen, 
and stops payment on his check, so that, when 
“C”’’s bank presents same, payment is refused. 
“B” has left town. 

Who is the loser? Can “C” recover from 
“A”? Yours very truly, 

D. C. MEIGs, Asst. Cashier. 


Answer.—C can recover from A. Hav- 
ing paid cash before overdue for a ne- 
gotiable instrument, he is entitled to 
enforce payment by the drawer free 
from his defense against the payee, pro- 
vided, of course, C took the check in 
good faith, without notice. That is to 
say, if C did not know that the goods 
for which the check was given had been 
stolen, but cashed the check for the 
payee the same as he would cash a check 
for anybody else, he can make A pay it. 


CALIFORNIA BANKERS’ ASSOCIATION. 


The Executive Council of the California 
Bankers’ Association has accepted the invita- 
tion of the associated banks of Oakland to hold 
this year’s Convention of the Association in 
that city. The dates selected are Thursday, 
Friday and Saturday, May 18th, 19th and 2oth. 


A varied and attractive programme of entertain- 
ment is assured by the Oakland banks; and in 
view of the contiguity of the two cities of Oak- 
land and San Francisco the occasion will afford 
visiting bankers a convenient opportunity to 
combine recreation and business. 
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BANK CREDITS. 


THS is the subject of an address by James 
G. Cannon, Vice-President of the Fourth 
National Bank, of New York, before the 

Convention of the New Jersey Bankers’ Asso- 

ciation, held at Atlantic City in March. The 

speaker showed that while in 1892 there were 
not more than half a dozen credit departments 
in as many banks in the United States, the sub- 
ject has since been widely discussed and the in- 
troduction of credit departments in banks has be- 
come general. He said there are certain definite, 
fixed, laws governing credit which warrant its 
being classed among the sciences and that the 
corner-stone of credit science is the requiring 
from borrowers of statements of the condition 
of their affairs. Many of the state bankers’ asso- 
ciations have adopted uniform statement blanks, 
which are used by their members. The state- 
ment is the foundation of the credit structure 
and the credit department is the super-structure. 
The credit department must be manned by 
faithful, reliable, intelligent and tactful men who 
acquire credit information and analyze the facts 
relating tothose who are commercial borrowers. 
Mr. Cannon summarized the principles and 
rules of the credit science of to-day as follows: 
Its Principles: 
. To reduce losses. 
. To eliminate disproportionate risks. 
3. To conserve worthy interests. 
4. To war on dishonesty and incompetence. 
Its Mechanism: 
1. The statement of condition, including— 
Assets and liabilities, 
Annual business. 


Net result of business. 
Commercial expenses. 
2. The credit department. 

Its guiding rules in the present state of 
bank credits. 

Rule No. 1. Quick assets only area basis 
for loans. 

Rule No. 2. Fixed assets, only considered 
as giving an unknown support to the 
quick assets. 

Rule No. 3. The debt limit of the bor- 
rower has been exceeded when his 
liabilities exceed 50 per cent of his 
quick a:'sets (the so-called 50 per cent 
credit tt). 


Having made a careful review of the « 
science of to-day he next gave considerati: 
what shall be the next step in its developn 
This next step, he said, should be taken by 
tablishing the custom of requiring statem« 
of financial condition to bear joint certifi 
of a certified public accountant and of an 
gineer. 

1. As to valuation of cash assets. 

As to valuation of merchandise assets 
. As to valuation of plant assets. 

As to liabilities. 
. As to net worth. 

6. As to gross business. 

7. As to past results of business. 

8. As to future prospects. 

This radical step the speaker asserts, is made 
necessary because: 

Inaccurate and dishonest statements are be- 
ing constantly received. 

Many statements reach us which are made 
by irresponsible parties—clerks and under-men 

and the management is frequently in ignor- 
ance of true conditions. 

Protection against such is essential. 

The radicalness of the step is only apparent, 
not real—as all will be benefited by the examina- 
tion proposed. 

The interpretation of credit statements is a 
technical operation, and the statements pre- 
pared by trustworthy professional men are 
generally more reliable than those not so pre- 
pared. 

The hard and fast 50 per cent credit rule 
will soon fail, and an exact and accurate study 
of each individual concern will take its place, 
each concern being entitled to credit on its 
merits. 

Working on imperfect information and apply- 
ing one credit rule has resulted necessarily in a 
destructive policy. Accuracy will enable us to 
follow a constructive policy, which is more 
nearly in accord with our position in the busi- 
ness world. 

The speaker next gave attention to some 
practical features of the business the banks are 
doing, based on bank credits. He submitted 





BOOK NOTICES. 


tables showing the relative volume of bank 
loans on commercial paper to the various class- 
es of borrowers, which showed a striking pre- 
ponderance of loans from banks to manufactur- 
ers, as compared with loans to commission men, 
At the conclusion 
of his address he re-stated the principal facts 
regarding the advanced step to be taken in 
credit science, namely, 


to jobbers and to retailers. 


It shall be in the direction of accuracy. 
2, Statements of condition shall be required 


NOTICES OF 


THROUGH FIFTY YEARS, the Story of a Bank’s 
progress. Robert Grier Cooke, Publisher, 
New York, 1905. 

This handsome little booklet contains a story 
of the progress of the New York County Na- 
tional Bank through the fifty years of its exis- 
tence, 1855-1905, issued by the officers and 
directors in commemoration of its semi-centen- 
nial anniversary, illustrated by views of the 
bank's former and present building, exterior and 
interior, the safe deposit vaults, and with a por- 
trait, as frontispiece, of Francis Leland who was 
president from 1856 to 1885. The story is of 
much The bank has had but two 
presidents in 49 years, its first president, Mr. 
Charles A. Macy, serving 


interest. 


from May, 1855, to 


March, 1856, only, being then succeeded by 
Mr. Francis Leland, upon whose death in 1885, 


his son, Mr. Francis L. Leland, became presi- 


Father and son 
therefore, been at the head of the bank’s 
management during practically the entire period 
of itsexistence. Among otherinteresting facts, 
the bank points with pride to the fact that, dur- 
ing all the great commercial crises which have 
occurred in the half century of its existence, it 
has always paid cash on demand, never having 
had occasion to take out clearing certificates or 
to ask the slightest indulgence from any patron; 
further it accommodated its dealers in times of 
panic to the same extent as in ordinary times 
and never imposed panic rates. The bank 
ranks third in the city as a dividend-payer, fol- 
lowing the Chemical and Fifth Avenue, paying 
7 Three times it has paid an extra 
dividend of too per cent. The officers are: 
Francis L, Leland, president; William H. Jen- 
nison, vice-president; William Carpender, 2d 
Vice-president, and Frederick Fowler, cashier. 


dent and still fills that office. 
have, 


5 per cent. 


295 


of borrowers bearing the certificate of certified 
public accountants and of engineers. 

3. Statements of condition shall be invariably 
analyzed faithfully and accurately, and with 
all the thoroughness, weight of experience and 
knowledge which can be brought to bear upon 
them by our best organization and equipment. 

Mr. Cannon’s address 1s a very valuable docu- 
ment and should be procured and studied entire 
by all banks interested in the perfection of the 
credit department of their business. 


NEW BOOKS. 


Sketches of all these officers are given in the 
book, also of the directors, and a very interest- 
ing detailed history. 


WEBSTER’S INTERNATIONAL DICTIONARY. 

The G. & C. Merriam Co., Springfield, Mass., 
have recently issued a new and enlarged edition 
of Webster's International Dictionary. It is 
printed from new plates throughout and con- 
tains a supplement of 25,000 additional words, 
a completely revised Gazetteer of the World, a 
completely revised Biographical Dictionary, and 
other valuable additions. The new “ Interna- 
tional” is an up-to-date work of the highest 
authority and contains a wealth of information 
that should be available in every home, school 
and office. A decade has passed since the Inter- 
national was first published, and the years have 
been full of changes and growth in life and 
knowledge and achievement, which have been 
reflected in the language and are registered in 
the Dictionary. As editor in chief was W. T. 
Harris, Ph. D., LL. D., United States Commis- 
sioner of Education, who not only gave his judg- 
ment and study to the perfecting of the main 
outlines of the work, but closely revised the 
whole Supplement line by line, first in the copy 
and again in the proof. The special editors were 
such men as Mr. Russell Sturgis, the eminent 
writer on Architecture; Dr. Ira Remsen, Presi- 
dent of John Hopkins; Hon. D. J. Brewer, As- 
sociate Justice of the U.S. Supreme Court; Prof. 
R. H. Chittenden, Director of Sheffield Scientific 
School, Yale University; Prof. E.S. Sheldon, of 
Harvard, and others; all eminent in their re- 
spective departments. 

For further particulars concerning the new edi- 
tion, application should be made to the publisher 
at Springfield. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reporte: 
New York Clearing House for the weeks ending April 9, 1904, and April 8, 1905, resp 
together with a computation of the proportionate increase or decrease of deposits for the ye 





BANKS. 





Bank of N. Y., N. B. A..... 
Bank of the Manhattan Co.. 
Merchants’ National 
Mechanics’ National 

Bank of America 


Phenix National 

National City 

Chemical National 
Merchants’ Exch. National.. 
Gallatin National 


Nat. Butchers & Drovers’. . 
Mechanics & Traders’ 


Greenwich 


American Exchange Nat... 
Nat. Bank of Commerce... . 


Mercantile National 


Nat. Bank of N. America... 
Hanover National 

Irving National 

Citizens’ Central National. . 


National Shoe & Leather... 
Corn Exchange 


Oriental 


Importers & Traders’ Nat..| 
National Park 

East River National 

Fourth National 

Second National 

First National 

N. Y. National eps 


Bowery 


N. Y. County National 
German-American 
Chase National 

Fifth Avenue 

German Exchange 


Lincoln National 
Garfield National 
Fifth National 

Bank of the Metropolis 
West Side Bank 


First National, Brooklyn. . .| 
Liberty National 

N. Y. Produce Exchange... 
New Amsterdam National..| 
Astor National 


Loans, 
1904 


$ 18,884 ooo} 
20,559,000) 
14.711,500 
1 3,443,000 
21,649,800} 

4,007 ,000 
168, 1 30,500) 
24,377,500) 
5.471,700 
7,983,300 
2,025,600) 
4.320,000| 
2,190,700 
31,823,000 
164 570.700 
25,045,200 
2.991,700 
6,052,000 
2,119,500 
16,344.400 
47,468.900 
6,268,000 
15,176,800 
2,578,700 
6,627,800 
6,945,000 
29,200,000 
7,105,800 
24,300,000 
67,558,000 
1,156,100} 
20,266,600 
8,771,000} 
83,530,300 
7,378,900 
2,87 3,000 
4,459,500 
3.503.800 
40,431,800 
9,003,500 
2,642,100 
3,222,900 
10,091,500 
7+3'7,900) 
2,470,400) 
8,524,400 
3,137,000 
13.997 ,000 
4,271,000 
11,179,600 
5,001,700 
5,514,300 
4.915,000 


Loans, 
5995. 


Deposits, 
1904. 


t Deposits, 
1905. 





$ 18,499,000]| 
29,57 5,000) 
13,249,800) 
21,177,000 
23,283,400) | 
3,334,000} 
182,260,800) 
24,689, 500 
6,130,200 
9,093.700)| 
2,255,400) 
4,810,000) 
3,787,100 
28,121, 500)| 
146,215,900) 
23,241,700 
3,439,300! 
5,992,700) 
2,027,100) 
15,005,000 
48,876,200)| 
6,938,000) 
17,372,000] 
3, 569, 100) 
6,911,300) 
7,923,000) 
29,269,000) 
8,341,300) 
23,411,000) 
70,07 1,000 
1,207,500 
19,622,100] 
9.7 36,000 
104,911,100 
8,430,200) 
3,207,000) 
4,750,300) 
4,135,100 
45,215,300} 
10,239,600) 
2,746, 300) 
2,572,700) 
12,623.700} 
8,075,300 
2,689,500 
9,61 3,900) 
3.957 ,000) 
15,772,000) 
4,370,000) 
11,431,700 
5,452,900 
6,439,400 
4,691,000 





Per 
In 


$ 18 420,000 $ 17,652,000)... 


28,755,000 
17,128,400 
14,351,000 
23,790, 300 

P rn 000) 


nun 
TOWN OWN OWNFEN Y 


35,816,000 
7,323,700 
21,852,000 
77,47 1,000) 
1,224,500 
22,679,300 
9,874,000 
83.384,000 
6,718,400 
3,265,000 
5,698,200 
3.536,200 
48,806, 100 
10,030,400| 
3,201,000) 
4,987,100 
10,236,100 
7,498,700 
2,632,000 
10,167,000 
3,893,000 
16,725,000 
4.559,000 
9,706,500 
5,248,000 
6,438, 300 
4,952,000 





35,176,000 
17,213,70C 
22,839,000 
25,449,400 
2.664,000 
183,311,900) 


24,032,300]..... 


6,741,200 
7,074,700) 
2,542,100) 
5,369,000 
3,813,300) 
21,039,800 
1 30,296,200 


19,587,400)..... 


3,907 800 
5,989,800 
2,587,300) 


14,133,000] ... 


59,810,900) 
6,507,000) 
21,593,500) 
4,169,200) 
6,867, 300) 
10, 709,100] 
* 320,000) 
8,723,700) 
20,695,000 
79.721 000 
1,331,800} 
21,905,000 
10,276,000) 
100,658, 000) 
8,024, 300) 
3,61 3,000) 
5.990.900) 
4,050,500) 
$3: 172, 300| 
11,244,000} 
3,870,500} 
5.571,100) 
13,432,700) 
8,402,600) 
2,821 .700| 
11,297, goo) 
4.347,000) 
18,790,000} 
4,633,000 
9.784, 100 
6,113,200 
7,626,500 


te 


we 
cenN NNOW 


4,608,000} .... 





$1 080, 353,900 $1,128, 100,700 


Totals $1,033.588,400/$1,090,7 59,600 























t+ United States Deposits included, $16.967.300. 





